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Court of Appeals of the District of Columbia 

| 

— 

i 

No. 5402. 

| 

Julia Doerschuck, George C. Doerschuck, Richard W. 

Doerschuck, et al., Appellants, 

vs. 

Andrew W. Mellon, as Secretary of the Treasury of the 
United States, and Z. & F. Assets Realization Corpora¬ 
tion, a Corporation. 


a Supreme Court of the District of Columbia. 

i 

In Equity. 

I 

No. 50033. I 

Julia Doerschuck, George C. Doerschuck, Richard W. 
Doerschuck, and Walter J. Doerschuck, Executors of the 
Estate of Gustave J. L. Doerschuck, Deceased, Plaintiffs, 

j 

vs. 

i 

Andrew W. Mellon, as Secretary of the Treasury of the 
United States, and Z. & F. Assets Realization Corpora¬ 
tion, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

i 

i 

Be it remembered, That in the Supreme Courtj of the Dis¬ 
trict of Columbia, at the City of Washington, In said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed, and proceedings had, in the abqve-entitled 
cause, to wit: 
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1 Filed Jul. 12, 1929. 

In the Supreme Court of the District of Columbia 

In Equity. 

No. 50033. 


Julia Doerschuck, George C. Doerschuck, Richard W. 
Doerschuck, and Walter J. Doerschuck, Executors of the 
Estate of Gustave J. L. Doerschuck, Deceased, Plaintiffs, 

vs. 

Andrew W. Mellon, as Secretarv of the Treasurv of the 
United States, and Z. & F. Assets Realization Corpora¬ 
tion, a Corporation, Defendants. 

Bill for Injunction and Receiver. 


To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. That the plaintiffs are citizens of the United States 
and residents of the State of New York, and file this suit 
as executors under the last will and testament and a codicil 
thereto of Gustave J. L. Doerschuck, deceased. This suit 
is filed for and on behalf of the plaintiffs as executors as 
aforesaid, and for and on behalf of all others having claims 
similar to the claim of the plaintiffs against the fund for 
which a receiver is hereinafter requested. 

2. That the defendant, Andrew W. Mellon, is Secretary 
of the Treasury of the United States, and is sued as such; 
that the defendant, Z. & F. Assets Realization Corporation, 
is a corporation of the State of New York, and is sued in its 
own right and as trustee under a constructive trust, as 

will hereinafter appear. 

2 3. That the said Gustave J. L. Doerschuck was a 

citizen of the United States, bearing full allegiance 
thereto, and at the time of his death was a resident of the 
Borough of Brooklvn, Countv of Kings, Citv and State of 
New York: that he departed this life on the 2nd day of 
February, 1927, leaving a last will and testament dated the 
17th day of March, 1916, and a codicil thereto dated the 
26th dav of October, 1917. Bv the terms of the said codicil 
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plaintiffs were appointed executors of all of the estate of 
said decedent. That said will and codicil wqre duly ad¬ 
mitted to probate on the 15th day of February,j 1922, in the 
Surrogate’s Court in and for the County of King, State of 
New York, and plaintiffs have duly qualified jis executors 
of the estate of said decedent. 

4. That prior to the 6th day of April, 1917, the said Gus¬ 
tave J. L. Doerschuck purchased from Leopold Zimmer- 
mann, Louis J. Rees, Maryan H. Hauser, John S. Scully, 
Simon B. Blumenthal, David Forshay and ijsaac Guten- 
stein, co-partners doing business under the firm name of 
Zimmermann & Forshay, Marks 870,600 par vjalue of Ger¬ 
man Government five per cent, bonds, of which amount 
Marks 58,600 were purchased on September 27, 1916, and 
Marks 232,000 on September 21, 1916, and Marks 580,000 
on September 25, 1916. On March 29, 1917, the said Zim¬ 
mermann & Forshay repurchased from the said Gustave 
J. L. Doerschuck Marks 290,600 of said bonds, leaving a 
balance of Marks 580,000 of said bonds belonging to the said 
Gustave J. L. Doerschuck. The bonds so purchased by the 

said Gustave J. L. Doerschuck were nbt delivered 
3 to him at the time of purchase, but the said Zimmer¬ 
mann & Forshay issued to him an interipi certificate, 
indicating that he was the owner of and entitled to the said 
bonds. Hereto attached as plaintiffs’ Exhibit “A” and 
made a part hereof is a translated copy of the form of bonds 
purchased by the said decedent. 

5. On April 6, 1917, war was declared between the ITiited 
States and Germanv, and there was no intercourse between 
the two nations until after the cessation of hostilities, but 
in the meantime the original bonds were deposited with the 
Deutsche Bank at Berlin, Germany, and interest on the said 
bonds was paid by the German Government ijnto the said 
Bank in exchange for the interest coupons attached to said 
bonds, due at the time of the payment of said interest, and 
the amount so deposited was placed to the credit of the said 
Zimmermann & Forshay. On October 23, 1919, bonds of 
the par value of Marks 580,000 were delivered to the said 
Gustave J. L. Doerschuck, and all the interest coupons due 
prior to July 1, 1920, were detached, and the shid Zimmer¬ 
mann & Forshay also delivered to the said Ghstavc J. L. 
Doerschuck a check on the Deutsche Bank for!Marks 148,- 
000, representing the amount of the detached cojupons of the 

i 

i 

• i 

! 


i 

i 

i 

i 
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bonds which had been purchased from the said Zimmer- 
mann & Forshay by the said Gustave J. L. Doerschuck and 
had matured prior to July 1, 1920. 

4 6. That the said check representing the said inter¬ 

est was not drawn against the fund which had been 
deposited in the said Deutsche Bank by the German Gov¬ 
ernment in payment of interest on the said bonds, for the 
following reason: The German Custodian of Enemy Prop¬ 
erty refused to permit the said fund to be withdrawn from 
the said Deutsche Bank, and thereupon the said Zimmer- 
mann & Forshay purchased in the open market Marks suf¬ 
ficient to pay the interest on said bonds, and deposited the 
same in the said Deutsche Bank, and drew checks for the 
payment of interest on said bonds against the last-men- 


tioned fund. 


The plaintiffs are informed and believe and 


therefore allege that the said Zimmermann & Forshay paid 


for the said Marks so deposited as aforesaid, about four 


cents of United States currency for eacli of 


said Marks, so 


that the value of the check delivered by the said Zimmer¬ 


mann & Forshay as interest on the said coupons was ap¬ 
proximately $0,920.00 in United States currency. 

7. On August 10, 1922, an agreement was entered into be¬ 
tween the United States and Germany, establishing what 
is known as the Mixed Claims Commission, for the purpose 


of hearing and determining the claims of American citizens 


against the German Government or German Nationals, as 
defined in the Treaty of August 25,1921, between the United 
States and Germany, and in the Treaty of Versailles. (42 
St at. L. 2200.) 

8. Thereafter the said co-partnership of Zimmermann & 
Forshay filed a claim against the German Govern- 
5 ment with the said Mixed Claims Commission for the 


value in monev of the United States of Marks to their 
credit in the said Deutsche Bank, payment of which had 
been prevented, as aforesaid, by the said German Custodian 
of Enemy Property. 

9. In 1923, the said co-partners trading as Zimmermann 
& Forshay, and the firm of Zimmermann & Forshay, were 
declared involuntary bankrupts by the United States Dis¬ 
trict Court for the Southern District of New York, and 


thereafter the said co-partners and the said firm made an 
offer of composition with their creditors, which said offer 
was approved by the court, as appears from a copy of the 
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order of said court approving said composition attached 
hereto as Exhibit “B” and prayed to be madeja part here¬ 
of, and by the terms of said composition it is provided that 
certain assets of the firm of Zimmermann & jForshav be 

i 

transferred and assigned to a corporation to; be formed, 
for liquidation and distribution. That in pursuance of such 
plan the defendant, Z. & F. Assets Realization Corporation 
was incorporated under the laws of the State of New York, 
and the said co-partners and the firm of Zimmermann & 
Forshay made an assignment to the said corporation of 
certain of the assets of the said co-partners and of the said 
firm, among the said assets being the said claim filed with 
the Mixed Claims Commission. A copy of said! assignment 
is attached hereto as plaintiffs’ Exhibit “C” |and prayed 
to be made a part hereof. 

10. On January 14, 1927, the said Mixed Cjlaims Com¬ 
mission made an award to the said Z. & F. Assets Realiza¬ 
tion Corporation, as assignee of the said!co-partners 

6 and the firm of Zimmermann & Forshay, of $817,- 
134.84, with interest at five per cent, from January 
10, 1920, being the value of the deposit to the credit of the 
said Zimmermann & Forshav in the Deutsche Bank, pav- 
ment of which had been prevented by the said German Cus¬ 
todian of Enemy Property, the said award being based on 
an exchange value of one Mark for sixteen cents of United 
States monev. 

11. That a part of said fund so awarded by the said 
Mixed Claims Commission has been paid into the United 
States Treasury for payment to the said Z. & F. Assets 
Realization Corporation, and over $400,000.00 of said 
award has been paid out by the Secretary of the Treasury 
to the said Z. & F. Assets Realization Corporation, and that 
said Z. & F. Assets Realization Corporation, plaintiffs are 
informed and believe and therefore allege, has idistributed 
the amount so paid it in accordance with the terms of said 
assignment (plaintiffs’ Exhibit “C”), but no part thereof 
has been distributed to the plaintiffs or to the other holders 
of German bonds, numbering several thousand* purchased 
from the said Zimmermann & Forshay, and who are in the 
same class and position as plaintiff’s with reference to said 
fund. 

12. That on or about July 15, 1929, the United States 
Treasury will make another payment of seven per cent, of 
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said award to the said Z. & F. Assets Realization Corpora¬ 
tion, which will be distributed by the said Z. & F. Assets 
Realization Corporation when received, in total dis- 
7 regard of the rights of plaintiffs and those similarly 
situated, and plaintiffs are informed and believe and 
therefore allege, that the said Z. & F. Assets Realization 
Corporation is of no financial responsibility and has no 
other assets aside from the amount received by it from the 
United States Treasury in payment of the award afore¬ 
said, and if payment is made of the balance of said award 
to the said Z. F. Assets Realization Corporation, plain¬ 
tiffs’ interest, and the interest of those similarly situated, 
in said award will be lost. 

13. Plaintiffs, further allege that the said award and the 
money paid in and to be paid into the United States Treas¬ 
ury in payment of said award, is a trust fund in which the 
general creditors of the said co-partners or of the firm of 
Zimmermann & Forshay have little, if any, interest, except 
to the extent of the exchange value at the time of payment 
of the marks paid to the said bondholders by the said Zim¬ 
mermann & Forshay as interest as aforesaid, but that the 
greater portion, if not all, of said fund, except as aforesaid, 
represents the value of marks in United States money as 
determined by the said Mixed Claims Commission, paid 
into the said Deutsche Bank to the credit of the said Zim¬ 
mermann & Forshav as interest on the bonds held bv the 

* • 

said Gustave J. L. Doersehuck and others similarly situ¬ 


ated, and in which the said Zimmermann & Forshay had no 
interest, but which was credited to them for the sole pur¬ 
pose of paying the interest on said bonds, and plaintiffs 
therefore allege that said fund is impressed with a 
8 trust in favor of plaintiffs and other holders of Ger¬ 
man bonds purchased from Zimmermann & Forshay, 
and plaintiffs, as holders of some of said bonds, have, in 
common with the other holders of similar bonds, a lien on 
the said fund to the amount of the difference between the 
value in United States money at the time of payment of the 
marks paid the said Gustave J. L. Doersehuck, and those 
similarly situated, bv the said Zimmermann & Forshav, as 
interest on said bonds, and the value of the marks paid 
into the said Deutsche Bank by the German Government 
in exchange for the interest coupons on said bonds, and 
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placed to the credit of said Zimmermann & Forshay, which 
said value had been found by the said Mixed Claims Com¬ 
mission, as aforesaid, to be sixteen cents for each mark. 
The amount of plaintiffs’ claim, based on the difference in 
value of marks as aforesaid, is approximately $17,760.00. 

14. That the said Gustave J. L. Doerschuck yras one of 
over three thousand persons who purchased bonds from 
the said Zimmermann & Forshay, and the holders of which 
are in identical positions with plaintiffs, with exception as 
to the amount due them, and inasmuch as said parties are 
so numerous as to make it impracticable that tjhey all be 
named as plaintiffs herein, and a large number of them 
being unknown to the plaintiffs, the plaintiffs filie this suit 
for and on behalf of themselves and all others having 
similar claims against the said fund. 

9 15. That the United States claims no interest in 

said fund, and the payment thereof to tike rightful 
owners by the defendant, Andrew W. Mellon, as! Secretary 

* • • • I % 

of the Treasury, is purely a ministerial duty. 

16. Plaintiffs further allege on information and belief, 
that there is now on deposit in the Treasury of the United 
States in payment on said award, approximately $57,000.00, 
which the said Secretary of the Treasury will pay out to 
the said Z. & F. Assets Realization Corporation ojn or about 
the 15th day of July, 1929, as aforesaid, unless jrestrained 
by this court, and that there will be deposited in the Treas¬ 
ury of the United States from time to time, in Accordance 
with the provisions of the War Claims Act of 1928, and the 
Treaty with Germany, the balance of said award.' 

Wherefore, premises considered, plaintiffs pray: 

1. That a subpoena may issue to the defendant|s and each 
of them, requiring them to answer this bill. 

2. That a rule issue to the defendant, Andrew W. Mellon, 
as Secretary of the Treasury, requiring him to show cause, 
if any he have, why he should not be enjoined from paying 
over to the Z. & F. Assets Realization Corporation during 
the pendency of this suit, the money now in the Treasury 
of tlie United States, or any part thereof, paid in by or 
for the German Government on the said award of the 
Mixed Claims Commission of $817,134.84, with interest at 
five per cent, from January 1, 1920, in favor qf the said 
Z. & F. Assets Realization Corporation, and thai upon the 
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return of said rule an order he entered herein re- 

10 straining the said defendant, Andrew W. Mellon, 
Secretary of the Treasury, from paying the said 

fund or any part thereof, to the said defendant, Z. & F. 
Assets Realization Corporation, during the pendency of 
this suit. 

3. That a receiver or receivers be appointed by this court 
to receive and hold said fund pending the determination 
of the ownership thereof by this court, and that a manda¬ 
tory injunction issue to the said Andrew W. Mellon, Secre¬ 
tary of the Treasury, requiring him to pay to such receiver 

or receivers the monev now in the Treasurv of the United 

• • 

States as aforesaid, and any money which may hereafter 
be paid into the said Treasurv bv or for the German Gov- 
eminent in satisfaction of said award, the said money to be 
held by the said receiver or receivers, to abide the final 
decree of this court. 

4. That the said fund now in the Treasurv as aforesaid, 
and that the amount hereafter to be paid into the Treasury 
by or for the German Government in satisfaction of said 
award, be decreed to be a trust fund, upon which the plain¬ 
tiffs and those similarlv situated have a lien for the differ- 

* 

ence between the amount alreadv received bv them as inter- 

• * 

est on German bonds purchased by them from Zimmer- 

mann & Forshay, at the exchange value of marks at the 

time said interest was paid, and the value of such interest 

as fixed bv the Mixed Claims Commission under the Treatv 
• % 

between Germany and the United States, and the amount 
so found to be due the plaintiffs and others similarly situ¬ 
ated be decreed to be paid to them out of said fund. 

11 5. That thev be granted such other and further 
relief as to the court may seem meet and proper and 

the exigencies of the case mav demand. 

JULIA DOERSCHUCK, 

Bv LOUIS TITUS, Atty. 

GEORGE C. DOERSCHUCK, 

RICHARD W. DOERSCHUCK, 

WALTER J. DOERSCHUCK, 

Executors of the Estate of 
, Gustave J. L. Doerschuck. 

EDMUND BURKE, 

LOUIS TITUS, 

J. BARRETT CARTER, 

Attorneys for Plaintiffs. 
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12 State of New York, 

County of Kings , ss: 

i 

Richard W. Doerschuck, being duly sworn, on oath says: 
That he is one of the executors of the estate of Gustave J. 
L. Doerschuck, deceased, late of the Borough oif Brooklyn, 
County of Kings, City and State of New York, and that 
he has read the foregoing petition, signed by him and the 
other executors of the estate of said dceedenf, and that the 
matters and things therein stated as upon personal knowl¬ 
edge are true, and those stated upon information and belief 
he verilv believes to be true. 

RICHARD W. DOERSCHUCK. 


Subscribed and sworn to before me this 10th dav of 
Julv, 1929. | 

[seal.] HENRY J. WIEMAN, 

Commissioner pf Deeds . 

Kings County Clerk No. 100. I 

Kings County Register No. 126. 

Residing at Kings. 

Term expires Apr. 15, 1930. , 

13 Plaintiffs' Exhibit 44 A”. j 

Copy. 

Translation Copy. ! 

Uncallable on the Part of the Empire Until October 1, 1924. 

Mark. j 

5 per Cent. 5 jper Cent. 

Loan of the German Empire of the Year 1915. 

Lit. B. Debt for 2,000 Mark. No. -j-. 

Two Thousand Mark. 

i 

Legal Tender of the Empire. 

Interest at Five per Cent From July 1, 1:915. 


Issued by virtue of the law of August 4, 191|4 (Govern¬ 
ment Law Sheet page 345) December 3, 1914 (Government 

i 

i 
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Law Sheet i>age 480) and March 22, 1915 (Government Law 
Sheet page 157). 

Interest, when due, will he paid to bearer, semi-annually 
on Januarv 2 and Julv 1, at the Roval Prussian Government 

W it 1 

Debt Amortization Treasury in Berlin, and also at agencies 
designated by the Chancellor of the Empire, upon surrender 
of the respective interest coupons. Interest coupons are 
void, if one corner is cut off. The claim arising from inter¬ 
est will expire if coupons are not presented for payment 
within four years. This period to commence at the end of 
the vears in which interest matured. Everv ten years a 
new coupon sheet with renewal slip will be delivered. 

The amortization of the Loan will be made in accordance 
with S 5 of the Government Debt Decree of March 19, 1900 
(Empire Law Sheet Page 129). The German Empire re¬ 
serves the right to call for redemption, in part or whole, the 
obligations still in circulation, against payment, in cash, 
at nominal value, however not before October 1, 1924, within 
the legal period. The holder of the obligation has no right 
to give notice for repayment to the German Empire. 

Berlin, April 17, 1915. 

Administration of Government Debts. 

(Signatures:)-. 


Entered-,-. 

Administration for Government Bonds. 

Attached are the interest coupons, Series 1, Nr. 1 to 20, 
with renewal slips. 

Kl. 11 Bl. 8272 Xr. —. 


14 Copy. 

Translation Copy. 

Translation of coupon appears below. 

5 per Cent Loan of German Government of 1915 (Un- 

callable 1924). 

Coupon, Section 1 to 14, Appertaining to Bond Lit. B. 
Nr. —, for — Mark. Mark: —. 

Semi-annual interest payable on January 2, 1922, with 
— Mark. 

Void if a corner is cut off. 
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Berlin, April 17, 1915. 2.1.22. | 

Administration of Government Debts, December 31, 192G. 
Void if a corner is cut' off. Void if a corner is cut off. 

| 

15 Plaintiffs’ Exhibit “B”. 

i 

Copy. I 

United States District Court for the Southern District of 

New York. ' 

In Bankruptcy. 

i 

i 

No. 35019. I 

In the Matter of Leopold Zimmermann, Louis J. Rees, 
Maryan II. Hauser, John S. Scully, Simon ;B. Blumen- 
thal, Isaac Gutenstein, and David Forshay, Individually 
and as Copartners, Doing Business under the! Firm Name 
of Zimmermann & Forshay, and the Firm of Zimmer¬ 
mann & Forshay, Alleged Bankrupts. 

Order of Confirmation of Composition. 

Upon reading and filing the application and petition of 
Zimmermann & Forshay, and Leopold Zimmerjnann, Louis 
J. Rees, Maryan H. Hauser, John S. Scully, Simon B. 
Blumenthal, Isaac Gutenstein and David Forshav, verified 
April 10, 1924, for the confirmation of the ‘composition 
offered herein to the customers and creditors of the firm 
of Zimmermann & Forshay by the above named alleged 
bankrupts, which application has been duly filed in this 
Court, and upon the Certificate and Report I of Gordon 
Auchincloss, Esq., Receiver herein, dated April 11, 1924, 
and duly filed in this Court; and upon the affidavits of the 
Receiver, the attornevs for the Receiver, the attornev for 
the Petitioning Creditors, the alleged Bankrupts, the at¬ 
torney for the Alleged Bankrupts, the Counsel for the Al¬ 
leged Bankrupts, and the attorneys for the Creditors’ Com¬ 
mittee, verified April 10, 1924, and attached to the Petition 
herein; and upon the affidavit of the Receiver herein, veri¬ 
fied April 2Sth, 1924, as to the possession by him of waivers 
by certain creditors of one-half of the first ca^h dividend; 
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and it appearing that the said Alleged Bankrupts 

16 before adjudication adopted as their Offer and Plan 
of Composition and Settlement the Plan provided 

for in the letter of the Creditors’ Committee of Zimmer- 
mann & Forshay dated August 27, 1924, which Plan and 
letter are on file in this proceeding; and the said Alleged 
Bankrupts having filed in the office of the Clerk of this 
Court the schedules of their property and lists of their 
creditors required to be filed by Alleged Bankrupts in these 
proceedings: and a meeting of creditors having been duly 
called and convened pursuant to Section 12 of the Bank¬ 
ruptcy Act for the filing and allowance of claims, examina¬ 
tion of the Alleged Bankrupts and the preservation or con¬ 
duct of the estate, and the consideration of the offer of 
composition, at which meeting the undersigned Judge pre¬ 
sided; and the said Alleged Bankrupts having at such meet¬ 
ing been duly examined in open court; and thereafter at 
such meeting the said Offer and Composition having been 
made and submitted by the Alleged Bankrupts, which offer 
was thereupon tiled in this Court; and said composition and 
offer having been thereupon at such meeting duly accepted 
in writing by a majority in number of all creditors whose 
claims have been allowed, which number represents a ma¬ 
jority in amount of such claims; and the consideration re¬ 
quired by Section 12b of the Bankruptcy Act to be paid by 
said Alleged Bankrupts to the customers and creditors of 
the firm of Zimmprmann & Forshay, and the money neces- 
sarv to pav all of the debts of the firm of Zimmermann & 
Forshay which have priority, and the costs of the proceed¬ 
ings having been deposited in such place as has been 
designated by and subject to the order of the Judge, that 
is to say, with the Receiver herein, and the affidavits 

17 of the said Alleged Bankrupts and of their attorney 
and of the Receiver and of his attorney, and of the 

attorney for the petitioning creditors and of the attorneys 
for the Creditors’;Committee required by Bankruptcy Rule 
14 having been duly filed herein; and an order having been 
heretofore made directing all creditors, claimants and other 
parties in interest to show cause before this Court on April 
11, 1924, at 10:30 in the forenoon why such offer and Com¬ 
position should not be confirmed: and notice of said appli¬ 
cation having been duly given to all parties in interest 
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entitled thereto; and a hearing having been duly held there¬ 
on, and an application having been then and there duly 
made and filed for the confirmation of such composition 
having been made or filed; and if further appealing to the 
Judge of this Court, and such Judge and this Court being 
satisfied that sair Composition is for the best interests of 
the creditors of said Alleged Bankrupts, that the said Al¬ 
leged Bankrupts or cither of them, have not been guilty of 
any of the acts, or failed to perform any of the duties which 
would be a bar to their or his discharge, that the offer of 
composition and its acceptances are in good faith and have 
not been made or procured except as provided ins the Bank¬ 
ruptcy Act or by any means, promises, averments or acts 
forbidden by the Bankruptcy Act or contrary to the Acts 
of Congress relating to Bankruptcy, and that all the re¬ 
quirements of said Act have been fulfilled, and it appearing 
that the said Alleged Bankrupts have transferred and de¬ 
livered to the Receiver herein all of their property and as¬ 
sets of every kind, including all securities, accounts receiv¬ 
able, claims, choses in action, and all the properties and as¬ 
sets of the firm and individual estates of the said 
18 Alleged Bankrupts, and it appearing that certain 
of the creditors of the said Alleged Bankrupts having 
waived the payment to them of one-half of the |first cash 
dividend payable under the said Plan and Offer of! Composi- 
tion, and have signed such a waiver in the form hereto an¬ 
nexed Marked “A”, and made a part of this order. 

Now, upon all the papers filed and proceedings!had here¬ 
in, and on motion of Maurice B. Blumenthal and Daniel W. 
Blumenthal, attorneys for the firm of Zimmermahn & For- 
shay, and for Leopold Zimmermann, Louis J. Reeb, Maryan 
H. Hauser, John S. Scully, Simon B. Blumenthal, Isaac 
Gutenstein and David Forshay, individually and as mem¬ 
bers of such firm, the Alleged Bankrupts, it is 

Ordered, adjudged and decreed that the said Offer of 
Composition is for the best interests of the Creditors of 
the said Alleged Bankrupts; that neither the said firm of 
Zimmermann & Forshay, nor Leopold Zimmermann, Louis 
J. Rees, Maryan H. Hauser, John S. Scully, Simon B. 
Blumenthal, Isaac Gutenstein and David Forshay, indi¬ 
vidually or as members of such firm, nor any of them, has 
or have been guilty of the acts, or failed to perform any 




14 


JULIA DOERSCHUCK ET AL. VS. 


of the duties which would be a bar to the discharge of such 
firm, or to their own discharge as individuals; and that the 
composition and its acceptances are in good faith and have 
not been made or procured by any means, promises, aver¬ 
ments or acts contrary to the Acts of Congress relating to 
bankruptcy; and it is 

Further ordered, adjudged and decreed that the said 
Offer of Composition, dated March 4, 1924, a copy of which 
is hereto annexed and marked “B' ? and made a part 

19 of this order, and duly made on April 2, 1924, after 
examination of the said Alleged Bankrupts, be and 

the same is in all respects confirmed, and tlie said firm of 
Zimmermann & Forshay, and Leopold Zimmermann, Louis 
J. Rees, Maryan H. Hauser, John S. Scully, Simon B. 
Blumenthal, Isaac Gutenstein and David Forshay, indi¬ 
vidually and as members of such firm, and each of them, 
are and is hereby discharged of all of its, their and his 
debts to the customers and creditors of the firm of Zimmer- 
mann & Forshay; and it is 

Further ordered, adjudged and decreed that stocks, bonds 
or securities owned outright bv customers of Zimmermann 
& Forshay or tjieir value shall be returned to such custo¬ 
mers; and it is 

Further ordered, adjudged and decreed that the assets 

and property of the firm of Zimmermann Forshay held 

by the Receiver herein for distribution under the said Plan 

of Composition shall be distributed to the customers and 

creditors of the firm of Zimmermann & Forshav in ac- 

* 

cordance with the terms and provisions of such Offer of 
Composition; except that those creditors who have waived 
one-half of the first cash dividend shall receive a first cash 
dividend of at least 20% instead of the cash dividend of 
40% provided for in such Offer of Composition; and it is 
Further ordered, adjudged and decreed that the Receiver 
shall pay all creditors of the firm of Zimmermann & For¬ 
shay entitled to priority under the Bankruptcy Act one 
hundred cents on the dollar in cash on their respective 
claims; and it is 

20 Further ordered, adjudged and decreed that the 
Receiver set aside and hold in his possession moneys 

sufficient to meet the payment of the expenses of the Re¬ 
ceiver's administration and of the Composition, and of 



ANDREW W. MELLON, SECY., ETC., ET AL.| 


15 


Creditors’ Committee of the said Alleged Bankrupts, and 
the fees of all counsel as fixed or to be fixed by the Court; 
and it is ! 

Further ordered, adjudged and decreed that the Receiver 
herein is authorized to object to any and all claims filed 
herein; and it is 

i 

Further ordered, adjudged and decreed that put of the 
assets of the said firm of Zimmermann & Forsjiay which 
shall have been reduced to cash the Receiver herein shall 
pay, within sixty days after the date of the entry of this 
order, to the creditors of the said firm of Zimmermann & 
Forshay, (1) on the amount of the claims set forth on the 
schedule hereto annexed marked Schedule “C”jand made 
a part hereof forty per cent. (40%) in cash, and ;(2) on the 
amounts of the claims set forth on the schedule )iereto an¬ 
nexed marked Schedule “D” and made a part hereof 
twenty per cent. (20%) in cash, or as much more las may be 
available for that purpose in the hands of the! Receiver, 
instead of the forty per cent. (40%) in cash provided for 
in such Offer of Composition, the claims on! the said 
Schedule “D” being claims of creditors who have waived 
the payment of one-half of the first cash dividend payable 
under the said Offer of Composition, the claims on the 
said Schedule “D” being claims of creditors who have 
waived the payment of one-half of the first' cash dividend 
payable under the said Offer of Composition, such 
21 waivers being in the form annexed hereto and 
marked “A”. To these creditors or persons whose 
names appear on the schedule hereto annexed marked 
Schedule “E” and made a part hereof, to the jclaims of 
which the Receiver herein objects in whole or in part, no 
payment shall be made until such claims have beqn allowed 
by the Receiver, or until the hearing and determination of 
such objections by the Special Master as hereinafter pro¬ 
vided, and after the determination of the claim^ of those 
creditors or persons whose names appear on j the said 
Schedule “E’\ a payment shall be made of forty! per cent. 
(40 r /< ) °f their claims to those creditors who have general 
claims and who have not waived one-half of the: payment 
of the first cash dividend; and of twenty per cent (20%) 
of their claims, or as much more as may be available for 
that purpose in the hands of the Receiver, to those! creditors 


i 
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who have a:eneral claims and wlio have waived one-half of 
the ])ayment of the first cash dividend; and it is 

Further ordered, adjudged and decreed that the con¬ 
sideration to be paid to those creditors whose claims are 
listed on the said schedule marked “E" to which objection 

is made bv the Receiver herein, shall be held bv the Re- 
* ' * 

ceiver until the allowance of such claims by the Receiver 
or the hearing and determination respectively of the said 
objection by the Special Master hereinafter appointed and 
until such report of the Special Master has been duly con¬ 
firmed bv this court, and that all such objections shall be 
filed in the office of the said Special Master, and that pay¬ 
ment and delivery shall be made as so allowed or de¬ 
termined; and it is 

22 Further ordered, adjudged and decreed that the 
Receiver herein shall pay and fulfill all unpaid or 

unfilled obligations incurred by him other than those which, 
under the rules, require the approval of the Court, and it is 
Further ordered, adjudged and decreed that after setting 
aside the securities and other property of the firm of Zim- 
mermann & Forsay necessary to comply with the provisions 
of this Order, qll the remaining securities and other prop- 
ertv of the firm of Zimmermann & Forshav now in or which 
may hereafter come into the possession of the Receiver shall 
be paid over, transferred and assigned to the Z. & F. As¬ 
sets Realization Corporation, a Xew York Corporation, for 
liquidation and distribution, pro rata among the creditors 
of Zimmermann & Forshav, in accordance with the said 
Offer of Composition and of Waivers; and it is 

Further ordered, adjudged and decreed that the Receiver 
shall set aside and hold in his possession moneys or prop¬ 
erty sufficient to meet and pay the claims of customers or 
creditors of the firm of Zimmermann & Forshav who have 
asserted, or who may hereafter assert, claims to certain 
stocks, bonds, securities and other property; and it is 
Further ordered, adjudged and decreed that the Receiver 
herein may, in his judgment, continue, after the entry of 
this order, to sell the property and securities of the firm of 
Zimmermann & Forshav held by him, in order to make the 
payments and comply with the provisions of this 

23 order; and it is 

Further ordered, adjudged and decreed that Wil¬ 
bur L. Ball, Esq., be and he hereby is appointed as Special 
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Master to hear, determine and report upon a ml objections 
to claims which may be filed, and also to hear: determine 
and report upon any reclamation proceedings ; heretofore 
commenced, or which mav hereafter be commenced; and 

it is ‘ ! 

Further ordered, adjudged and decreed that! the Court 
may from time to time and without notice to creditors 
make other and further orders respecting distribution of 
the consideration of the composition and settlement, and of 
the adjustment of reclamation claims and other jclaims and 
property rights, and of objections to claims, find of the 
carrying out of the Offer of Composition and Settlement in 
this estate. 

JNO. G. KNcJx, I). J. 

April 28, 1924. j 

24 Plaintiffs ’ Exhibit “C”. 

! 

Copy. | 

Zimmer maun & For sliay General Assignment . 

Whereas, in accordance with a Plan of Compojsition con¬ 
tained in a letter of the Creditors’ Committee df Zirnmer- 
mann & Forshav, dated August 27, 1923, an Offer of Com¬ 
position has been made by such firm, and 

Whereas such Offer of Composition so made has been 
confirmed by the United States District Court forjthe South¬ 
ern District of New York, and 

Whereas the terms and provisions of such Offer have 
been carried out by such firm, and 

Whereas, in furtherance of such Plan and Offei, and par¬ 
ticularly in accordance with paragraph 11.2, of such Plan 
and Offer, and under the terms of such paragraph, it is 
provided that certain assets of the firm of Zimmermann & 
Forshav be transferred and assigned to a corporation to be 
formed for liquidation and distribution, and this assign¬ 
ment is executed and delivered to effect such transfer and 
assignment, and 

Whereas, claims have been made by certain stock custom¬ 
ers or creditors of the said firm to certain specific stocks, 
bonds, or securities, owned outright by such customers and 
creditors of the said firm, which, under the terms of such 

3—5402a 
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Plan, are to be returned to such customers and creditors, 
and. 

Whereas, under the said Plan and Offer, a cash dividend 
of at least 40%, is to be paid to creditors of such firm, and 

Whereas, in order to make such Plan effective and to 
provide funds for such purpose, certain of the cred- 
-5 itors of the said firm have agreed to accept as a first 
dividend 20% of their respective claims in cash, in¬ 
stead of the 40$ provided for in the said Plan and Offer, 
with the understanding that the balance of the 40% divi¬ 
dend, that is to say 20%, shall be paid as and if funds for 
such purpose are available and before any payments ex¬ 
ceeding 40$ are paid to stock or non-consenting general 
creditors, and 

Whereas, it is proposed that this assignment shall be 
delivered to the Z. & F. Assets Realization Corporation, a 
New York Corporation organized for the purpose of taking 
over the assets of the firm referred to in the said paragraph 
II, 2, of the said.Plan, after the payment of Gordon Auchin- 
closs, Esq., the Receiver in Bankruptcy appointed by the 
said Court, of a cash dividend of 40% to those creditors who 
have not waived as above set forth, and after the payment 
of 20$ as a cash dividend to those creditors who have 
waived as above set forth, and that this assignment shall 
take effect after the payment of such dividends of 40% and 
20 $ respect ively; 

-now all men by these presents, that we, the undersigned, 
Leopold Zimmermann, Louis J. Rees, David Forshay, 
Maryan II. Hauser, Simon Blumenthal, Isaac Gutenstein, 
John S. Scully, members of the former firm of Zimmermann 
& Forshav, and the firm of Zimmermann & Forshav, in con- 
sideration of One Dollar ($1.00) and other good and val¬ 
uable considerations.in hand paid,by Z. & F.Assets Realiza¬ 
tion Corporation, a New York Corporation, receipt whereof 
is hereby acknowledged, after the said Receiver shall have 
set aside and retained in his possession, stocks, bonds, se¬ 
curities or other property of the said firm, to meet and pay 
the said claims made by the said customers or creditors of 
the said firm, to certain stocks, bonds or securities owned 
outright by them, have, subject to the claims, expenses and 
conditions hereinafter set forth, sold, assigned, transferred 
and set over, and by these presents do sell, assign, transfer 
and set over unto the Z. & F. Assets Realization Corporation, 
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of the City, County and State of New York, its suc- 

26 cessors and assigns, to its and their own I proper use 
and benefit, all of our right, title and interest in and 

to any accounts, claims, bonds, mortgages, securities, con¬ 
tracts, agreements, copyrights, patent rights,; dividends, 
judgments, liens, monies due or to become due, Options, de¬ 
mands, and all property both real and personal! of whatso¬ 
ever kind and wheresoever situate, belonging to! us individ¬ 
ually, and or to the firm of Zimmermann & Forshay, all as 
of June 20th, 1923, in the hands of Gordon Auchincloss, 
Esq., Receiver or otherwise, or elsewhere. 

And we, the said assignors, hereby appoint Itlie said Z. 
& F. Assets Realization Corporation, its successors and 
assigns, our true and lawful attorncv or attornl'vs, irrevo- 
cable for us and in our name and stead but for; the benefit 
of said corporation, its successors and assigns! and at its 
or their own cost, to ask, demand, collect, receive, reduce to 
possession, compound, sue for and give acquittances for any 
and all of such property and to substitute one or more per¬ 
sons with like powers, hereby ratifying and confirming all 
that our said attorney or attorneys, or its or their substi¬ 
tute or substitutes, shall lawfully do by virtue hereof, and 
we herebv agree to execute anv other docnmontis or agree- 
ments, and to perform any further acts or deeds! which may 
be necessarv to give full force and effect to this assign- 
meat, but 

This assignment is made subject to the claims of cer¬ 
tain customers and creditors of the firm of Zimmermann 
& Forshay, and subject to the payment of sucli claims by 
the said Receiver or the said Z. & F. Assets Realization 
Corporation out of funds or proceeds of property received 
bv such Corporation as and only as and if thiey mav be 
available, and subject to the payment of expenses as follows 
and in the following order: 

1. Claims of certain customers or creditors of such firm 

to certain stocks, bonds and securities, wjiich claims 

27 will be determined by the United States District 
Court for the Southern District of New York, or by 

other courts having jurisdiction. 

2. Expenses of the said Receiver’s administration and of 
the composition with the creditors of the assignors, and of 
the Creditors’ Committee of the assignors, and jthe fees of 
all counsel as fixed or to be fixed by the said Court. 
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Claim of Mrs. Josephine Zimmermann for outright 
owned securities of a value of $40,000, together with the 
interest and dividends paid upon the same, or, at the option 
of the Z. & F. Assets Realization Corporation, the sum of 
$40,000 with interest thereon at the rate of six per cent 
(6%) per annum from the date of the appointment of Gor¬ 
don Auchincloss, Esq., Receiver, to the date of payment; 
such securities, interest and dividends, or such $40,000 with 
interest thereon to he delivered and paid to Mrs. Josephine 
Zimmermann, the Receiver having set aside and re-tained 
in his possession property sufficient to meet and pay 
this claim after the payment of a cash dividend of 40% to 
creditors consenting to the said Plan, payable under the 
said Plan to creditors of the firm of Zimmermann & For- 
sliay who have not waived one half of such cash dividend, 
and after the payment of 20% as a cash dividend to those 
creditors who have waived one half of such first cash divi¬ 
dend of 40 /V , such deliverv and pavment to be made to Mrs. 
Josephine Zimmermann by the Receiver before any pay¬ 
ments are made to creditors in addition to those above set 
forth. 

4. Expenses of the Z. & F. Assets Realization Corpora¬ 
tion and of liquidation and distribution of the assets here¬ 
with assigned, transferred and conveyed. 

5. Claims of all those creditors of the firm of Zimmer¬ 
mann Forshav who have waived one half of the cash 

dividend of 40% payable to them under the said 
28 Plan, and to whom less than 40% on such claims shall 
have been paid in accordance with such waivers; to 
such creditors cash dividends shall be paid until the total 
cash dividends so paid shall equal 40%, before additional 
dividends over and above 40% shall be paid to creditors 
generally. 

6. Claims of those creditors of the firm of Zimmermann 
& Forshav to whom payments in the aggregate of 40% 
shall have been paid either by the Receiver or by the Z. & 
F. Assets Realization Corporation: to such creditors cash 
dividends shall be paid until the total cash dividends so 
paid shall equal 50%. 

7. Claim of Mrs. Leopold Zimmermann unsecured for 
$177,208, upon which no payment shall be made until a cash 
dividend of 50% has been paid to creditors of the firm of 
Zimmermann & Forshav generally under the said Plan; 
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but after such cash dividend of 50% has been sd> paid, then 

a cash dividend of 50% upon such claim shall! be paid to 

Mrs. Leopold Zimmermann, before additional dividends 

over and above 50% shall be paid to creditor^ generally, 

and in respect of such claim she shall share proportionately 

with other creditors of the firm of Zimmermann! & Forshav 

• 

in all subsequent dividends which may be paid tp such cred¬ 
itors generallv. 

C* * ! 

8. Claims of all those creditors of the firm of Zimmer¬ 
mann & Forshav to whom payments in the aggregate of 
50% shall have been paid either by the Receiver or by the 
Z. & F. Assets Realization Corporation; to sudh creditors 
dividends shall be paid as the Z. & F. Assets Realization 
Corporation liquidates and has on hand for distribution 
funds for such purpose. 

In witness whereof we have hereunto set our 
seals this 10 dav of April, 10*24. 

LEOPOLD ZIMMERMANN. [seal.] 
LOUIS J. RFFSS. ! [seal.] 

29 MARYAN H. HAUSER. ! [seal.] 

JOHN S. SCULLY. ! [seal.] 

SIMON B. BLUMENTIIAL [seal.] 
ISAAC GUTENSTEIN. | [seal.] 
DAVID FORS1IAY. ! [seal.] 

ZIMMERMANN & FORSIlAY, 

Bv LEOPOLD ZIMMERMANN. 


hands and 


30 State of New York, 

County of Neiv York, ss: 

On this 10th day of April 1924, before me jpersonally 
came Leopold Zimmermann, Louis J. Rees, David Forshav, 
Maryan II. Hauser, Simon Blumenthal, Isaac Gutenstein, 
and John Scully, to me personally known and; known to 
me to be the individuals described in and whp executed 
the above instrument, and they severally acknowledged that 
thev executed the same. 

(Signed) HENRY ABELSON, 

Notary Public, New York j County. 

State of New York, 

County of New York, ss: 

i 

On this 10th day of April 1924, before me personally ap¬ 
peared Leopold Zimmermann a member of the fijrn of Zim- 
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mermann & Forshav, to mo, known and known to me to be 
the individual described in and who executed the foregoing 
instrument, and lie duly acknowledged to me that he 
executed the same. 

(Signed) 11E XR Y A BELSOX, 

Xotary Public , New York County. 

31 Motion. 


Filed Jul. 22, 1929. 

Come now Spier Whitaker and Lawrence A. Baker, at¬ 
torneys for the defendant Z. & F. Assets Realization Cor¬ 
poration, and appearing specially solely for the purpose 
of questioning the jurisdiction of this honorable Court, move 
that the motion for preliminary injunction be denied and 
the bill of complaint in the above-entitled cause be dis¬ 
missed for the following reasons: 

1. This Court does not have jurisdiction over the defend¬ 
ant Z. & F. Assets Realization Corporation, it being a cor¬ 
poration organized under the laws of the State of Xew York 
and not carrying on or doing business in the District of 
Columbia. 

32 2. This Court does not have jurisdiction over the 

subject matter of this suit as presented by the bill 
of complaint. 

SPIER WHITAKER, 

LAWREXCE A. BAKER, 

Attorneys for Defendant 
Z (0 F. Assets Realization Corporation. 


To Edmund Burke, Louis Titus, Southern Building; J. Bar¬ 
rett Carter, 1Q10 Vermont Avenue, Washington, D. C., 
Attorneys for the Plaintiffs: 

Please take notice that the foregoing motion will be for 
hearing before the Supreme Court of the District of Co¬ 
lumbia on Fridav the 26th dav of Julv, 1929 at ten o'clock 
A. M. or as soon thereafter as counsel can be heard. 

SPIER WHITAKER, 

LAWRENCE A. BAKER, 

Attorneys for Defendant. 
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Motion to Dismiss. 
Filed Jul. 23, 1929. 


Xow comes Andrew W. Mellon, Secretary of; the Treas¬ 
ury of the United States, defendant in the above-entitled 
cause, through his attorney, Leo A. Hover, Uiiited States 
Attorney in and for the District of Columbia, aind respect¬ 
fully moves the Court to dismiss the bill of coinplaint filed 
herein for the following reasons: 

1. The Court has no jurisdiction over the subject matter 
of the petition. 

2. The Court, under the provisions of the law applicable 
to this case, is without jurisdiction to enter a final judg¬ 
ment on the petition herein and, hence, is without jurisdic¬ 
tion to enter anv interlocutorv order or decree in the 
premises. 

3. Under the statute involved th Secretarv of! the Treas- 
ury can only make payments to the party named in the 
award of the Mixed Claims Commission. 

4. The plaintiffs have adequate and complete remedies 
at law. 

5. And for other reasons apparent on the face of the 
record. 

LEO A. ROVER,; 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 

\ 

34-49 In the Supreme Court of the District of; Columbia. 

Filed 10/19/29. j 

In Equity. No. 50,033. j 

Julia Dokrschuck, George C. Doerschuck, Richard W. 

Doerschuck, Walter J. Doerschuck, Executors of the 

Estate of Gustave J. L. Doerschuck, Deceased,! Plaintiffs, 


Andrew W. Mellon, as Secretary of the Treasury of the 
United States, and E. & F. Assets Realization Corpora¬ 
tion, a Corporation, Defendants. 

Lena R. Albaugh, 368 So. 11th East St., Salt ^ake City, 
Utah. ! 

i 

i 

i 
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Forshay to said intervenors, tlie German Custodian of 
Knemy Property refused to permit the said interest so de¬ 
posited in the Deutsche Bank to tlie credit of Zimmerman 
& Forshay as aforesaid, to be withdrawn from the 
52 said bank and thereupon tlie said Zimmerman & 
Forshay purchased in the open market the number 
of marks which had been deposited in said bank in pay¬ 
ment of said interest, and distributed said marks so pur¬ 
chased to intervenors in accordance with the amount of 
interest due each intervenor upon the bonds so purchased 
and owned bv each of said intervenors. Said intervenors 
are informed and believe and therefore allege, that the said 
Zimmerman & Forshay paid for said marks so distributed 
to intervenors as aforesaid, 4c in United States money for 
each of said marks and that the value of said marks so 
paid to each of said intervenors was, at the time of pay¬ 
ment, 4c for each mark so paid. 

(>. At some later period, the exact date of which said 
intervenors do not know and cannot ascertain, the said 
Deutsche Bank paid to said Zimmerman & Forshay the said 
marks which had been deposited by the Imperial German 
government in said bank to the credit of Zimmerman & 
Forshay in payment of interest on said bonds as aforesaid. 

7. On August 10, 1922, an agreement was entered into 
between the United States and Germany, providing for the 
establishment of what is known as the Mixed Claims Com¬ 
mission, for the; purpose of hearing and determining the 
claims of American citizens against the German govern¬ 
ment or German Nationals, as those claims were defined 
in tin* Treaty of August 25, 1921, between the United States 
and Germany, and in the Treaty of Versailles, (42 Stat. L. 
2200 ). 

8. Thereafter the said Mixed Claims Commission was 
organized in accordance with said agreement of August 
10, 1922 and after said organization the said copartnership 
of Zimmerman & Forshay filed a claim against the German 
government with the said Mixed Claims Commission for 
the value in United States money of the marks so deposited 
to the credit of Zimmerman & Forshay in the said Deutsche 
Bank as herein before set forth, as said value in United 
States money should be determined in accordance with the 
provisions of th0 treaties of Berlin and Versailles. 
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9. In 1923 the said co-partners trading as Zimmerman 

& Forshay, were declared involuntary bankrupts by 
53 the United States District Court for the Southern 

District of New York, and thereafter tjie said co¬ 
partners and the said firm made an offer of composition 
with their creditors, which said offer was approved by the 
court, as appears from a copy of the order ofj said court 
approving said composition attached to plaintiffs’ Com¬ 
plaint herein as Exhibit “IV’, and by the teiims of said 
composition it is provided that certain assets of the firm 
of Zimmerman & Forshav be transferred and assigned to a 
corporation to be formed, for liquidation and distribution. 
That in pursuance of such plan the defendant, Z. 1& F. Assets 
Realization Corporation was incorporated under the laws 
of the State of Xew York, and the said co-partners and 
the firm of Zimmerman & Forshay made an agreement to 
the said corporation of certain of the assets of the said co¬ 
partners and of the said firm, among the said assets being 
the said claim filed with the Mixed Claims Commission. 
A copy of said assignment is attached to plaintiffs’ Com¬ 
plaint herein as Exhibit “C”. j 

10. On January 14, 1927, the said Mixed Claims Com¬ 
mission made an award to the said Z. & F. Assejts Realiza¬ 
tion Corporation, as assignee of the said co-pajrtncrs and 
the firm of Zimmerman & Forshay, of $817,134.84, with in¬ 
terest at five per cent from January 10, 1920,j being the 
value in currency of the United States of the jdeposit of 
interest by the German government in the Deutsche Bank 
to the credit of the said Zimmerman Forshav as afore- 

* i 

said, the said award being based on an exchange value of 
one mark for sixteen cents of United States monev, and 
said award having been made in accordance wit hi the agree¬ 
ment between Germany and the United States datjed August 
10, 1922, and in accordance with the provisions of the 
treaties of Berlin and Versailles. 

11. That there is now on deposit in the United States 
Treasury in the District of Columbia a special fund which 
was deposited in said Treasury under the provisions of the 
Settlement of War Claims Act — Stat. page —. j Said spe¬ 
cial fund was created and paid into the Treasury for the 
express purpose of paying the awards of said Mi^ed Claims 
Commission. That out of said special fund the [Secretary 
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of the Treasury has already paid a large portion of 

54 t lie* said award to said defendant Z. F. Assets 
Realization Corporation, and that said Z. & F. Assets 

Realization Corporation, intervenors are informed and be¬ 
lieve, and therefore allege, has distributed the amounts so 
paid it to its various stockholders in accordance with the 
terms of the assignment which is attached to plaintiffs’ 
Complaint as Exhibit “C’\ and that no part of said money 
so paid to said Z. & F. Assets Realization Corporation has 
been distributed to these intervenors or anv of them. That 
the said Secretary of the Treasury, from said special fund 
is about to and will, unless restrained by this court, make 
other payments to said Z. & F. Assets Realization Corpora¬ 
tion until said award to said Z. & F. Assets Realization 
Corporation is paid in full. That said Z. & F. Assets 
Realization Corporation will distribute said money when 
received, in total disregard of the rights of these inter¬ 
venors and saidjintervenors are informed and believe, and 
therefore allege, that the said Z. & F. Assets Realization 
Corporation has no other assets aside from the amount it 
may receive from the United States Treasury in payment 
of the aforesaid award, and if payment be so made by said 
Treasury to said Z. & F. Assets Realization Corporation, 
the interest of the intervenors in said award will be entirely 
lost. 

12. Intervenors further allege that the said award and 
the money paid in and to be paid into the United States 
Treasury into said special fund to be used in payment of 
said award, is a trust fund in which neither the firm of Zim¬ 
merman & Forshay, nor the creditors of said firm, nor the 
Z. & F. Assets Realization Corporation has any real interest, 
but that said award and said fund represents the amount 
which the said Mixed Claims Commission determined to be 
due under the provision of the Treaties of Berlin and Ver¬ 
sailles to the owners of the said marks so deposited by Ger¬ 
many in the Deutsche Bank in payment of the interest on 
the said bonds purchased by intervenors and others as 

aforesaid, and which marks were not allowed bv the Ger- 

% 

man government to be withdrawn from said Deutsche Bank 
except as hereinbefore set out. That said Zimmerman & 
Forshay had no interest in said marks so paid into the 
Deutsche Bank, but said marks were paid to said 

55 Bank for the sole purpose of paying the interest on 
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said bonds and were paid in to the credit of said Zim¬ 
merman & For shay merely as a matter of Convenience 
and because the German government did not know the 
names of the real owners of said bonds, and jsaid marks 
were therefore paid to the credit of Zimmerman and For- 
shav in trust for the real owners of said bonds. That the 
said special fund now in the Treasury of the United States 
and the money hereafter to be paid into said fund, is im¬ 
pressed with a trust in favor of plaintiff and these inter- 
venors as owners of said German bonds and as owners of 
the marks so deposited as interest thereon in said Deutsche 
Bank. 

13. That these intervenors have a lien on said fund now 
on deposit and to be deposited in the Treasury of the 
United States, and the amount of said lien is the difference 
between the value in United States monev of! the marks 
paid to each intervenor as interest by Zimmerman & For- 

i 

shay as hereinbefore set forth, and the value in United 
States money of the marks deposited by the German gov¬ 
ernment in said Deutsche Bank to the credit bf Zimmer¬ 
man & Forshav in pavment of the interest on the bonds of 

intervenors as aforesaid as said value was determined bv 

♦ 

said Mixed Claims Commission and awarded by jsaid Mixed 
Claims Commission to Zimmerman & Forshav. ! The value 
of said marks as determined by said Mixed Claims Com¬ 
mission was about lf> cents for each mark, and the value 
of the marks paid to intervenors by Zimmerman j& Forshav, 
as aforesaid, was about 4 cents per mark, so that the lien 
of intervenors on said fund amounts to 12 cents for each 
mark which had been paid into the said Deutsche Bank as 
interest on the bonds owned by these intervenors, as afore¬ 
said. 

i 

14. That the United States claims no interest in said 
fund, and the payment thereof to the rightful owners by 
the defendant, Andrew W. Mellon, as Secrcthrv of the 
Treasury, is purely a ministerial duty. 

__ i 

lb. That Lena R. Albaugh, one of the intervenors herein, 
purchased as aforesaid, 5% bonds of the Imperial German 
Government of a par value of 3000 marks, and jin 1919 re¬ 
ceived said bonds, and at the same time also received 525 
marks being the interest on said bonds, which interest had 
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prior thereto been deposited with the Deutsche Bank 

56-279 bv the German Government to the credit of Zim- 

•> 

merman & Forshav as aforesaid. 


280 Wherefore these intervenors pray for a decree of 
this court as follows: 

1. That decree! of this court be entered establishing the 
right of each of these intervenors to recover from the de¬ 
fendant the difference between the amount already received 
by them as interest on said bonds at the exchange value of 
marks at the time said interest was paid, and the value of 
such interest as fixed bv the Mixed Claims Commission 
under the treatv between Germanv and the ITiited States; 
and that it be decreed that there is due each of said inter¬ 
venors the amount of such difference, as aforesaid; and 

s 

that such amounts be decreed to be paid out of the funds 
in the hands of said defendant as Treasurer of the United 
States, as aforesaid. 

2. That a rule issue to the defendant, Andrew W. Mellon, 
as Secretary of the Treasury, requiring him to show cause, 
if any lie have, why lie should not be enjoined from paying 
over to the Z. & F. Assets Realization Corporation during 
the pendency of this suit, any portion of the money in the 
Treasury of the United States paid in by or for the Ger¬ 
man Government as aforesaid, on the said award of the 
Mixed Claims Commission of $817,134.84, with interest at 
five per cent from January 1, 1920, in favor of the said 
Z. & F. Assets Realization Corporation, and that upon the 
return of said rule an order be entered herein restraining 
the said defendant, Andrew W. Mellon, Secretarv of the 


Treasury, from paying the said fund or any part thereof, 
to the said defendant, Z. & F. Assets Realization Corpora¬ 
tion, during the pendency of this suit. 

281 3. That a receiver or receivers be appointed by 

this court to receive and hold said fund pending the 
determination of the ownership thereof by this court, and 
that a mandatory injunction issue to the said Andrew W. 
Mellon. Secretary of the Treasury, requiring him to pay 
to such receiver or receivers the money now in the Treas- 
urv of the United States as aforesaid, and anv monev which 
may hereafter be paid into the said Treasury by or for the 
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German Government in satisfaction of said award, the said 
money to be held bv the said receiver or receivers to abide 

V •> 

the final decree of this court. 

4. That the said fund now in the Treasury 4s aforesaid, 
and that the amount hereafter to be paid into the Treasury 
bv or for the German Government in satisfaction of said 
award, be decreed to be a trust fund, upon which the inter- 
venors and those similarly situated have a lienjfor the dif¬ 
ference between the amount already received bv them as 

* » 

interest on German bonds purchased by them! from Zim¬ 
merman & Forshay, at the exchange value of marks at the 
time said interest was paid, and the value of spell interest 
as fixed by the Mixed Claims Commission under the Treaty 
between Germany and the United States, and jthe amount 
so found to be due the intervenors and others similarly 
situated be decreed to be paid to them out of said fund. 

5. That they be granted such other and further relief 
as to the court may seem meet and proper and!the exigen¬ 
cies of the case mav demand. 

EDMUND BURKE, i 
LOUIS TITUS, 

J. BARRETT CAREER, 
Attorneys for Intprvenors. 

282 United States of America, 

District of Columbia , ss: 

I 

Edmund Burke, being duly sworn, depose^ and says 
that he is one of the attorneys for the above-named plain¬ 
tiffs in intervention, and has read the foregoing bill in in¬ 
tervention, and knows the contents thereof, land verily 
believes the same to be true. 

EDMUND BURKE. 

i 

Subscribed and sworn to before me this 18 day iof October, 
1929. 

CATHERINE McINTlRE, 

i 7 

[notarial seal.] Notary Public , D. C. 

Fiat. I 


On reading the within bill in intervention it is ordered 
that the same may be filed and served. 

Dated October 19, 1929. 

WENDELL P. STAFFORD, 

Justice, S. C. D. C. 
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Order. 


Filed Oct. 23, 1929. 

Upon consideration of the motion tiled by the defendant 
Z. & F. Assets Realization Corporation, appearing specially 
for the purpose of questioning the jurisdiction of this 
Court, said motion being to dismiss the bill of complaint 
and to deny the motion for preliminary injunction filed by 
the plaintiffs herein, and the Court being fully advised in 
the premises, it is this 23rd day of October, 1929, 

Ordered: That said motion be and the same is herebv 
overruled and denied. 

WENDELL P. STAFFORD, 

Justice. 

To the foregoing Order the defendant Z. & F. Assets 
Realization Corporation notes and is allowed an exception. 

WENDELL P. STAFFORD, 

Justice. 

284 Motion to Dismiss and Answer to Bill of Complaint 

Filed Mar. 10, 1930. 


Now conies the defendant, Z. & F. Assets Realization 
Corporation, not waiving its objections heretofore made on 
special appearance to the jurisdiction of this court but in¬ 
sisting upon the same and upon its exception to the order 
of the court entered on the 23rd day of October, 1929, over¬ 
ruling and denying its objections and its motion to dismiss 
the bill of complaint, and said defendant now moves that 
the bill of complaint be dismissed upon the following 
grounds, to wit: 

1. This court does not have jurisdiction over the de¬ 
fendant, Z. & F. Assets Realization Corporation, it being 
a corporation organized under the laws of the State of New 
York and not carrying on or doing business in the District 
of Columbia; and 

2. This court does not have jurisdiction over the subject 
matter of this suit as presented by the bill of complaint; 
and 
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2S5 3. The bill of complaint fails to state Or set forth 

any facts sufficient to constitute a cause of action 
either in equity or at law; and 

4. The filing and prosecution of this bill ot complaint 
in this court is in violation of and contrary jo the pro¬ 
visions of the Act of Congress known as the “Settlement of 
War Claims Act of 1928”, and the provisions of that statute 
require the dismissal of the bill of complaint herein; and 

5. It appears affirmatively from the allegation of the 
bill of complaint that the plaintiffs have no right, title or 
claim to or interest in the award of the Miked Claims 
Commission made in favor of this defendant and/or the 
money or any part thereof paid or to be paid by the Treas¬ 
urer of the United States to this defendant ijpon or on 
account of said award; and 

(i. It appears affirmatively from the allegations of the 
bill of complaint that the plaintiff’s testator Gustave ,J. L. 
Doerschuck received from the firm of Ximmermann & For- 
sliav full satisfaction and settlement of, for andjon account 
of the matters and things made the basis of th^ claim as¬ 
serted in the bill of complaint, and that as result thereof 
plaintiffs have no claim against this defendant and no 
right, title or interest in or to or claim against;the award 
made bv the Mixed Claims Commission in fa\for of this 
defendant and or any sum or sums paid or to be paid by 
the Treasurer of the United States to this defendant upon 
or in respect of said award; and 

7. It appears affirmatively from the allegations of the 
bill of complaint that the claim, if any, which| plaintiffs’ 
testator Gustave J. L. Doerschuck had alga i list the 
28() firm of Ximmermann & Forshav was one which could 
and should have been asserted in the bankruptcy 
proceedings against the firm of Ximmermann & Forshav in 
the District Court of the United States for the Southern 
District of New York, and that said claim not having been 
asserted in that proceeding plaintiffs are not pntitled to 
maintain in this court against this defendant the right of 
action attempted to be set forth in the bill of complaint. 

Said defendant X. & F. Assets Realization Corporation 
not waiving the objections to the jurisdiction of;this court 
heretofore made nor its exception to the order of; this court 
entered on the 23rd day of October, 1929, overruling said 

5—5402a i 
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objections and motion to dismiss the bill of complaint and 
not waiving its objections to the sufficiency of the bill of 
complaint filed herein but insisted upon all of same, for 
answer to the bill of complaint, alleges: 

1. Answering Paragraph 1, defendant denies the right 
of plaintiffs to file or maintain any suit on account of the 
matters or things set forth in the bill of complaint on behalf 
of themselves or others whether having similar or dis- 
similar claims; and defendant denies anv knowledge or 
information sufficient to form a belief as to the remaining 
allegations of Paragraph 1 of the bill of complaint. 

2. Answering Paragraph 2, defendant denies that it is 
or can be sued as trustee of a constructive trust by virtue 
of any matters or things set forth in the bill of complaint, 
but admits the other allegations set forth in Paragraph 2 

of the bill of complaint. 

287 3. Answering Paragraph 3, defendant denies that 

it has anv knowledge or information sufficient to 
form a belief as to any of the allegations set forth in Para¬ 
graph 3 of the bill of complaint. 

4. Answering Paragraph 4, upon information and belief 
defendant admits that prior to the 6th day of April, 1917, 
and on or about the 7th day of September, 1916, plaintiffs’ 
testator entered into a contract with the firm of Zimmer- 
mann & Forshay for the purchase of German Government 
W/ Fifth War Loan bonds of the face or par value of 
Marks 7)8,600, and on or about the 21st day of September, 
1916, entered into another similar contract for the pur¬ 
chase of an additional amount of such bonds of the face or 
par amount of Marks 232,000. Both of said purchase con¬ 
tracts were cancelled or terminated bv agreement between 
plaintiffs* testator and the firm of Zimmermann & Forshay, 
made on or about the 29th dav of March, 1917. On or 
about the 27)th day of September, 1916, plaintiffs’ testator 
entered into a contract with the firm of Zimmermann & 
Forshay for the purchase of German Government 5% Fifth 
War Loan bonds of the face or par amount of Marks 
580,000 with interest coupons maturing October 1st, 1917, 
and subsequently to be attached. The bonds covered by 
said agreement of purchase were not delivered to plaintiffs’ 
testator at the time the contract of purchase was entered 
into, but the firm of Zimmermann & Forshay issued to him 
a document entitled an interim certificate, which acknowl- 
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edged receipt of the amount paid for said j bonds, and 

stated that the said bonds were to be delivered 'be Zimmer- 

% 

mann & Forshay at their office against rdturii of said 

288 certificate upon arrival of the bonds from Europe. 
Defendant neither admits nor denies that Exhibit A 

i 

is a correct translation of the form of the bojids covered 
by the said contract of purchase and sale between plaintiffs’ 
testator and the firm of Zimmermann & Forshav, but de- 
mauds strict proof thereof. Except as herein admitted, 
defendant denies upon information and belief each and 
every one of the allegations of Paragraph 4 of the bill of 
complaint. 

5. Answering Paragraph 5, upon information and belief 
defendant admits that on or about the 23rd day! of October, 

1919, German Government 5% Fifth War Loan bonds of 
the face or par amount of Marks 580,000 with April 1st, 

1920, and subsequent interest coupons annexed,j were deliv¬ 
ered by the firm of Zimmermann & Forshay U> plaintiffs’ 
testator in the City of New York, together witty a check or 
draft for Marks 72,500 drawn by the firm of Zjmmermann 
& Forshay upon the Deutsche Bank of Berlin, Germany, 
and representing the amount in Marks of tjlie interest 
coupons upon said bonds from October 1, 1917J to October 
1, 1919, inclusive; and that on October 25, 191(5, the said 
firm of Zimmermann & Forshay were the owners? of German 
Government 5% Fifth War Loan bonds in an! amount in 
excess of the face or par value of Marks 580,000 which 
from that time up to sometime shortly prior jto October, 
1919, were on deposit with the Deutsche Bank in Berlin, 
Germany; and that the interest coupons on said {bonds from 
October 1, 1917, to October 1, 1919, were from tjime to time 
as the same matured and fell due clipped from!said bonds 
by the said Deutsche Bank and the amount thereof was 

collected bv the Deutsche Bank from the German Govern- 
* 

ment and entered to the credit of the fihn of Zim- 

289 mermann & Forshay in its deposit account with the 
said Deutsche Bank. Except as hereinabove ad¬ 
mitted, defendant denies each and every one of; the allega¬ 
tions of Paragraph 5 of the bill of complaint.; 

(5. Answering Paragraph (i, upon information and belief 
defendant admits that the firm of Zimmermann & For¬ 
shay, following the resumption of communications and 
business between the United States and Gerniany subse- 
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quent to the Armistice, but prior to tlie termination of the 
war between the Tinted States and Germany, opened a 
deposit and checking account with the Deutsche Bank of 
Berlin, Germany, which was separate from its old or so- 
called prewar account with the Deutsche Bank: and that 
this new account was opened because pursuant to orders 
or demands or regulations issued bv an official of tlie Ger- 
man Government, often called the German Tustodian of 
Enemy Property, the Deutsche Bank of Berlin, Germany, 
could not lawfully pay out to or upon the order of Zinnner- 
mann Forshay any part of the sum in Marks standing 
to the credit of Zimmermann & Forshay in the old or pre¬ 
war deposit and checking account of Zimmermann & For¬ 
shay with the Deutsche Bank; and that the check in the 
amount of Marks 7*2,500 delivered bv the firm of Zimmer- 
maun & Forshay to plaint ill’s’ testator as hereinabove 
stated was drawn upon or against the said so-called post¬ 
war account of Zimmermann Forshav with the Deutsche 
Bank: except as herein admitted defendant denies upon 
information and belief each and overv one of the allega- 
tions of Paragraph 0 of the bill of complaint. 

7. Answering Paragraph 7 defendant admits that on or 
about August 10,, 1922, an agreement was entered into be¬ 
tween the Tinted States and Germanv establishing: 

290 what is known as the Mixed Claims Commission, but 
refers to tin* said agreement for a correct statement 
of its terms, provisions and purposes. 

8. Answering Paragraph 8, defendant admits that the co¬ 
partnership of Zimmermann & Forshay filed with said 
Mixed (Maims Commission a claim in respect of an based 
upon the said prewar deposit account of the said firm with 
the Deutsche Bank, but refers to the said claim itself for a 
correct statement of the tenor and effect thereof. 

9. Answering Paragraph 9, defendant admits that on or 
about the 23rd day of July, 1923 an involuntary petition for 
adjudication in bankruptcy was filed in the United States 
District Court for the Southern District of New York 
against the firm of Zimmermann & Forshay and the individ¬ 
uals who were members of said copartnership, and that 
thereafter the said firm made a composition offer to their 
creditors, which offer was duly approved by the majority in 
number and amount of the said creditors, and thereafter 
was ratified and confirmed bv order of the said Court en- 
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tered in said bankruptcy proceedings, and that; Exhibit B 
attached to the bill of complaint is a correct c<j>py of said 
order omitting certain schedules which were annexed 
thereto; and that pursuant to said plan and oiler of com¬ 
position this defendant was incorporated under (the laws of 
the State of Xew York, and the firm of Zimipermann & 
Forshay and the individuals composing said firjm assigned 
to this defendant certain assets including all claims based 
upon or in respect of the said so-called postwar deposit 
account of the linn of Zimmermann & Fprshay with 
291 the Deutsche Bank; and that Exhibit C is a correct 
copy of an instrument of assignment ejxecuted by 
said linn and the members thereof and delivered to this 
defendant. Except as herein admitted, defendant denies 
each and every one of the allegations of Paragraph 9 of the 
bill of complaint. 

10. Answering Paragraph 10, defendant a dibits that on 
or about the 14th dav of Januarv, 1927 the Miked Claims 
Commission made an award to this defendant as assignee 
of the firm of Zimmermann & Forshay in theiamount of 
$817,134.84 with interest at 5% from January loj 1920. Ex¬ 
cept as herein admitted, defendant denies upon information 
and belief each and every one of the allegations of Para¬ 
graph 10 of the bill of complaint. 

11. Answering Paragraph 11, defendant admits that pur¬ 
suant to the provisions of the Act of Congress known as 
the Settlement of War Claims Act, the Secretary of the 
Treasury of the United States has paid to this! defendant 
a large amount of money upon or in respect of the said 
award made by the Mixed Claims Commission! as herein¬ 
above stated, and that this defendant has distributed a sub¬ 
stantial part of the sums so paid in accordance with the 
terms of the plan and offer of composition made by the firm 
of Zimmermann & Forshay to its creditors as ratified and 
confirmed bv the decree of the District Court of itlie United 
States hereinabove mentioned and referred to; and that no 
payments have been made by this defendant to plaintiffs 
or to other holders of German bonds purchasedjfrom Zim¬ 
merman & Forshay on account of or in respect bf the said 
bonds or any claim arising out of the purchase thereof. Ex¬ 
cept as herein admitted, defendant denies upon information 
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and belief each and every allegation of Paragraph 

292 11 of the bill of complaint. 

12. Answering Paragraph 12, defendant admits 
that on or about the 15th day of July, 1929 another pay¬ 
ment became' due by the Treasurer of the l nited States 
to defendant upon or in respect of the said award herein¬ 
above mentioned; and that to this date no part of the said 
additional sum thus falling due has been paid to this de¬ 
fendant. Except as herein admitted, defendant denies upon 
information and belief each and every one of the allegations 
of Paragraph 12 of the bill of complaint. 

13. Answering Paragraph 13, defendant upon informa¬ 
tion and belief denies each and every one of the allega¬ 
tions of said paragraph. 

14. Answering Paragraph 14, defendant admits that said 
Gustave J. L. Doersclniek was one of a large number of per¬ 
sons who purchased bonds from the firm of Zimmermann & 
Forshay. Except as herein admitted defendant denies upon 
information and belief each and everv one of the allega- 
tions of Paragraph 14 of the bill of complaint. 

15. Answering Paragraph 15, defendant upon informa¬ 
tion and belief denies each and everv one of the allegations 
of said paragraph. 

lb. Answering Paragraph 16. defendant upon informa¬ 
tion and belief denies each and everv one of the allegations 
of said paragraph. 

Further answering the bill of complaint and for its first 
affirmative defense, defendant alleges: 

17. Plaintiffs are estopped and barred from instituting 
and prosecuting this suit or any other suit or proceeding 
against this defendant based upon any of the matters set 

forth in the bill of complaint by reason of laches and 

293 delay upoiji the part of plaintiffs and their testator 
in asserting or attempting to enforce the claims 

which are made the basis of this suit in equity. 

Further answering the bill of complaint and for its second 
affirmative defense, defendant alleges: 

18. Plaintiffs are barred from instituting and prosecuting 

anv suit against this defendant because of anv of the mat- 

» *• » 

ters set forth in said bill of complaint, because the cause 
or causes of action attempted to be asserted arose, if at all, 
more than ten years before this suit was begun against 
this defendant. 
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Further answering* the bill of complaint and foil* its third 
affirmative defense, defendant alleges: 

19. Plaintiffs are barred from instituting and prosecuting 
any suit against this defendant because of any of the mat¬ 
ters set forth in said bill of complaint, because the cause or 
causes of action attempted to be asserted arose^ if at all, 
more than six years before this suit was begun against this 
defendant. 

Further answering the bill of complaint and fof its fourth 
affirmative defense, defendant alleges: 

20. The plaintiffs have a complete and adequate remedy 
at law against this defendant for any valid claims or causes 
of action which they may have based upon or growing out 
of any of the matters and things alleged in the bill of com¬ 
plaint. 

Further answering the bill of complaint and for its fifth 
affirmative defense, defendant alleges upon information and 
belief: j 

21. On or about the 23rd day of October, 1919 the 
294 firm of Zimmermann & Forshay delivered to plain- 
tiffs 7 testator, Gustave J. L. Doerscliuck, a£ the office 
of that firm in the City of New York, German Government 
5% Fifth War Loan bonds of the face or par amount of 
Marks 580,000 with April 1st, 1920 and subsequent interest 
coupons annexed together with a check or draft for Marks 
72,500 drawn by the firm of Zimmermann & Forshay upon 
the Deutsche Bank of Berlin,Germany,and payable upon the 
presentation thereof, and said firm delivered andjplaintiffs’ 
said testator accepted said bonds, and said check or draft 
for 72,500 Marks as and for full and complete performance 
by the linn of Zimmermann & Forshay of all of its obligations 
and liabilities arising out of or based upon the contract be¬ 
tween! plaintiffs' testator and the firm of Zimmermann & 
Forshay for the purchase of German Government! 5% Fifth 
War Loan bonds of the face or par amount of Marks 580,000 
referred to in Paragraph 4 of the bill of complaint, and 
which is the basis of the bill of complaint herein, and as 
complete accord and satisfaction of any and all clqims which 
plaintiffs’ said testator then had or thereafter might have 
against the firm of Zimmermann & Forshay ip any way 
based upon or growing out of the purchase of saidjbonds and 
the interest accruing thereon, and becoming payable or paid 
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from the date of said contract of purchase on or about the 
:2bth day of September, 1910, up to tlie date of delivery of 
said bonds and said check or draft in Marks on or about 
the 23rd dav of October, 1919. 

Further answering the bill of complaint and for its sixth 
aflirmative defense, defendant alleges upon information and 
belief: 

22. The deliverv bv the firm of Zimmermann & 

• » 

29b Forshay to ]>laintiffs’ testator on or about the 23rd 
day of October, 1919, of German Government 5% 
Fifth War Loan bonds of the face or par amount of Marks 
580.000 together with a check or draft for Marks 72,b00 
drawn by that firm upon the Deutsche Bank of Berlin, Ger¬ 
many, constituted and effected full and complete perform¬ 
ance bv thefinn of Zimmermann & Forshavof all obligations 
and liabilities of any kind owing by that firm to plaintiffs’ 
said testator in any way based upon or growing out of the 
contract and agreement between plaintiffs’ testator and the 

firm of Zimmermann Forshav on or about October 2b, 191(3 

• 

for the purchase of such bonds and the interim receipt or 

certificate issued bv the firm of Zimmermann & Forshav to 

• • 

plaintiffs' said testator for such bonds and or the accrual 
of and payment of interest upon said bonds from the date 
said contract of purchase was entered into, and effected 
complete satisfaction and settlement of any and all claims 
which plaintiffs' said testator then had or thereafter might 
have against the firm of Zimmermann Forshav in anv 
way based upon or growing out of the purchase by him 
from said firm of German Government bonds, and anv in- 
terest accruing and or paid by the German Government 
upon said bonds. 

Further answering the bill of complaint and for its 
seventh affirmative defense, defendant alleges upon infor¬ 
mation and belief: 

23. The firm of Zimmermann & Forshay at its office in 
the Fitv of Xew York on or about the 23rd dav of October, 
1919, drew its check or draft for Marks 72,500 upon the 
Deutsche Bank of Berlin, Germany, payable upon presenta¬ 
tion thereof, and \ said check or draft was by that firm de¬ 
livered to and accepted by plaintiffs’ said testator, 
296 Gustave J. L. Doerschuck. in complete settlement and 
satisfaction of anv and all claims which he then had 
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or thereafter might have against the firm of Zhhmermann & 
Forshay or to or against the prewar deposit and checking 
account of the firm of Zimmermann & Forshay with the 
Deutsche Bank of Berlin, Germany, and completely released 
and extinguished any and all claims which plaintiffs’ said 
testator then had or might have to or against Isaid deposit 
and checking account and/or the firm of Zimmermann & 
Forshay in any way based upon or growing opt of any of 
the matters and things alleged in the bill of complaint. 

Further answering the bill of complaint and for its eighth 
affirmative defense, defendant alleges: 

24. On or about the 20th day of June, 1923 a|petition for 
involuntary adjudication in bankruptcy was filed in tlie Dis¬ 
trict Oourt of the United States for the Southern District of 
New York against the firm of Zimmermann & Forshay and 
the members thereof, and on or about the samejday Gordon 
Auchincloss, Esq. was duly appointed Receiver of the assets 
of the said alleged bankrupts in said proceeding. There¬ 
after such proceedings were had pursuant to the laws re¬ 
lating to bankruptcy that an offer of composition was made 
by the said alleged bankrupts to their creditors and said 
offer was duly accepted by the required number jof creditors 
and approved by decree entered in said bankruptcy pro¬ 
ceeding on or about the 28th day of April, 1924; a copy of 
which decree, omitting certain schedules annexed to it, be¬ 
ing annexed to the bill of complaint as Exhibit j B. 

25. By the terms of said offer of composition, the 
297 said alleged bankrupts offered to pay tli|e costs and 

expenses of the bankruptcy proceeding land claims 
having preference or priority and a certain eabli dividend 
to their creditors; and, in addition, thev offered! to transfer 
and assign all of their remaining assets to a corporation to 
be organized for the purpose of receiving saidl assets and 
liquidating the same and distributing the net proceodb///s 
of said liquidation pro rat$> among their creditors in ac¬ 
cordance with the terms and conditions named in said offer 
of composition. Pursuant thereto, this defendant was duly 
organized under the Business Corporation Laws of the 
State of Xew York for the purpose of receiving'said assets 
from the said alleged bankrupts and of liquidating the same 
and distributing the net proceeds of liquidation pro rata 

6—5402a 
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among the creditors in accordance witli their claims as al¬ 
lowed hv the Uourt in said bankruptcy proceeding. 

26. Hv assignments in writing, dated the 10th dav of 
April, 1924, and executed by the said alleged bankrupts, to 
wit. the partnership of Zimmermann Forshay, and the in¬ 
dividuals coni])osing said partnership, and pursuant to the 
said offer of composition and the decree of April 28, 1924, 
approving the same, the said alleged bankrupts duly trans¬ 
ferred and assigned to this defendant all of their assets 
remaining after the making of the cash payments directed 
by the terms of said offer of composition and said decree to 

be made bv the Receiver; and on or about the 20th dav of 
• * 

November, 1924, the said Receiver pursuant to the offer of 
composition and assignments and the confirmation thereof, 
transferred and delivered over to this defendant cer- 
298 tain assets of the said alleged bankrupts then remain¬ 
ing in his hands as Receiver. Among the items of 
property thus transferred and delivered to this defendant 
was a claim against the Deutsche Bank of Berlin, (iermany, 
based upon and arising out of a balance in Marks on deposit 
as a checking account with said bank to the credit of the 
firm of Zimmermann & Forshay, upon the declaration of 
war between the United States and Germanv on the 6th 
day of April, 1917, with accretions thereto during the con¬ 
tinuance of the war. 

27. In the course of the said bankruptcy proceedings 
against said alleged bankrupts certain orders and decrees 
with respect to tiling of claims against the said alleged bank¬ 
rupts and to and against property in the custody of the 
Receiver in said proceedings were duly made and entered as 
follows, to wit: 

(a) On the 11th day of April, 1924 a decree was duly en¬ 
tered designating the Receiver as the person with whom to 
file claims and directing all persons having claims against 
the said alleged bankrupts to file the same with Gordon 
Auchincloss, Ksq., as Receiver, at his office. Room 437, No. 
165 Broadway, Uity of New York, prior to the confirmation 
or rejection of the offer of composition. 

(b) On the 22nd day of May, 1924 a decree was duly en¬ 
tered ordering that all creditors of the said alleged bank¬ 
rupts who had not waived their property rights and all 
other persons, firms or corporations, claiming moneys, 
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stocks, bonds, securities or other property, or jany interest 
therein, or any proceeds thereof in the possession, custody 
or under the control of the Receiver, in said: cause or to 
which he or any successor might he entitled, file their 

299 claims on or before the 2nd day of Julyj 1924, in the 
office of Wilbur L. Ball, Esq., of No. 74 Broadway, 

Borough of Manhattan, City of New York, and jreferring all 
of said claims to said Wilbur L. Ball, Esq., as Special Master, 
to hear, take testimony, and report to the Court j and further 
ordering that all creditors, persons, firms or Corporations, 
failing to file such claims on or before the 2nd'dav of Julv, 
1924, be forever barred and foreclosed fronj making or 
asserting any claim, title or ownership in and tp any of said 
moneys, bonds, stocks or securities, or other property, or 
any part thereof, then or which might thereafter come into 
the possession of the Receiver or his successor, and order¬ 
ing further that service of the order be madej as specified 
therein. 

(c) On the 17th day of June, 1924, a decree was duly en¬ 
tered ordering that the time of creditors claiming moneys, 
bonds, stocks or securities, or other properly, or any in¬ 
terest therein, or any proceeds thereof, in the possession, 
custody or under the control of the Receiver,! or to which 
he or anv successor mav be entitled, to file their claims, be 
extended up to and including the 12th day of July, 1924, 
and ordering further that a copy of said original order of 
May 22, 1924 and of said order of June 17, 1924 be published 
in the “New York Times” once a week for twjo successive 
weeks. Copies of said orders were duly published as 

directed bv the Court. 

• > : 

28. Thereafter on the 23rd dav of November, 192b an 
order was dnlv entered in said cause finallv j discharging 
said Gordon Auchincloss, Esq., as Receiver, ajnd directing 
that his bond be canceled and his securities thereon be 
discharged. 

300 29. Said orders and decrees hereinabove men¬ 
tioned and referred to have not been! vacated or 

modified in any way, nor has any appeal from any of said 
orders or decrees been taken, and the same arp still in full 
force and effect according to their tenor and purport. 

30. Prior to the filing of the petition for adjudication in 
bankruptcy against the alleged bankrupts j hereinabove 
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mentioned, the said alleged bankrupts had tiled with the 
Mixed Claims Commission, United States and Germany, 
(organized under the agreement of August 10, 1922 be¬ 
tween the United States and Germany,) a petition for an 
award based upon the above mentioned deposit account 
in Marks of the said alleged bankrupts with the Deutsche 
Bank of Germany. Thereafter subsequent to the transfer 
and assignment of the said claim to this defendant, as here¬ 
inabove recited, it prosecuted said claim to conclusion, and 
on the 14th day of June, 1927 an award upon said claim 
was dulv made and entered bv said Mixed Claims Commis- 
sion in favor of this defendant in the sum of Might hundred 
seventeen thousand, one hundred thirtv-four and 84 100 
dollars ($817,134.84) with interest thereon at the rate of 
five per cent. (.”>) per annum, from January 1, 1920 to 
the date of payment. 

31. On or about the 20th day of June, 1928 this defendant 
filed with the Secretary of the Treasury in Washington, 
T). C. application for payment of the said award mentioned 
in the preceding paragraph, pursuant to tin* provisions of 
the Act of Congress known as the Settlement of War 
Claims Act of 1928, and thereafter this petition was duly 
allowed and certain payments were made to this defendant 
on account of or in respect of said award. 

301 32. Upon information and belief, plaintiffs’ said 

testator, Gustave J. L. Doerschuck, was not sched¬ 
uled or listed by tjhe said alleged bankrupts in their sched¬ 
ule of creditors filed in said bankruptcy proceedings re¬ 
quired by law, as a creditor in respect of any of the matters 
or things sot forth in the bill of complaint filed herein, nor 
was any notice or proof of claim in respect of any of the 
matters or things alleged in the bill of complaint filed at 
any time or in any way in said bankruptcy proceedings 
against the firm qf Zimmermann & Forshay and members 
thereof, either with the said Receiver or in the office of 
the Special Master appointed in said cause to hear claims, 
nor with any person or official nor in any other way, and 
neither in the name of nor on behalf of plaintiffs’ testator 
or plaintiffs as executors. 

33. Upon information and belief plaintiffs’ said testator, 
Gustave J. L. Doerschuck, had knowledge or notice of the 
said bankruptcy proceedings against the firm of Zimmer- 
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maim & Forshay and the members thereof, jand of the 
orders with reference to claims hereinabove I mentioned 
entered and made in said proceeding. 

Wherefore defendant prays that the bill of cbmplaint be 
dismissed with costs, and that defendant be granted all 
other relief to which in the premises it is justly jand equita¬ 
bly entitled. 

SPIER WHITAKER, i 

LAWRENCE A. BAKER, 

Attorneys for Defendant 
Z. d F. Assets Realization Corporation. 

302 State of New York, 

County of New York , ss: I 

i 

i 

Hubert E. Rogers, being duly sworn, deposes and says 
that he is Secretary of Z. & F. Assets Realization Corpora¬ 
tion, one of the defendants herein; that he has been in¬ 
formed as to the matters and things involved iii this suit, 
and is authorized for and on behalf of said corporation to 
make this verification; that he has read the I foregoing 
answer of said defendant to the bill of complaint, and that 
the matters stated therein are true, except where stated 
upon information and belief, and as to thesej he verily 
believes the same to be true as stated. 

HUBERT E. ROGERS. 

i 

Subscribed and sworn to before me this 7th day of March, 
1930. '! 

ROSE L. GALLAGHER, 

[seal.! Notary Public. 

New York County Clerk’s No. 11. 

New York Register’s No. 1G670. j 

Bronx Co. Clerk’s No. 56. j 

Bronx Co. Reg. No. 3164A. i 

Commission expires March 30, 1931. i 

303 Motion to Dismiss Complaint in Intervention. 

Filed Mar. 10, 1930. j 

i 

Come now Spier Whitaker and Lawrence A. Baker, at- 
tornevs for the defendant, Z. & F. Assets Realization Cor- 


I 
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poration, and appearing specially as to the complaint in 
intervention tiled on behalf of Lena R. Albaugh and others, 
solely for the purpose of questioning the jurisdiction of 
this Honorable! Court in respect of the said complaint in 
intervention and the matters and things set forth therein, 
move that the said complaint in intervention be dismissed 
for the following reasons: 

1. This Court does not have jurisdiction over tho de¬ 
fendant Z. & F. Assets Realization Corporation, it being 
a corporation organized under the laws of the State of 
Xew York and not carrving on or doing business in the 
District of Columbia. 

2. This Court does not have jurisdiction over the sub¬ 
ject matter of this suit as presented by the said complaint 


in intervention. 

304 3. The order permitting the filing of said com¬ 

plaint iniintervention was entered without notice to 
this defendant, and without any opportunity being afforded 
this defendant to be heard in opposition thereto. 

SPIER WHITAKER, 

LAWRENCE A. BAKER, 

Attorneys for Defendant 
Z. cO F. Assets Realization ('orporation. 


305 


Order. 


Filed Mar. 12, 1930. 

Upon consideration of the motion of Spier Whitaker and 
Lawrence A. Baker, appearing specially for the defendant. 
Z. & F. Assets Realization Corporation, tiled herein March 
10, 1930, said motion being to dismiss the complaint in inter¬ 
vention on grounds therein stated and the Court being fullv 
advised in the premises, it is this 12th day of March, 1930, 
Ordered: That said motion be and the same is hereby 
overruled and denied. 

WENDELL P. STAFFORD, 

Just ire. 


To the foregoing order the defendant, Z. & F. Assets 
Realization Corporation notes and is allowed an exception. 

! WENDELL P. STAFFORD, 

Justice. 
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306 Notice of Hearing on Motion to Dismiss. 

Filed April 24, 1930. j 

Leo A. Rover, Esq., United States Attorney for the District 
of Columbia, and John W. Fihelly, Esq., Assistant United 
States Attorney: 

Please take notice that the motion filed herein on July 
23, 1929, on behalf of Andrew W. Mellon, Secretary of the 
Treasury of the United States, will be set down t‘or hearing 
on Friday, the 9th day of May, 1930, for heading on its 
merits or dismissal for want of prosecution. 

EDMUND BURKE, ! 

LOUIS TITUS, 

J. BARRETT CARTER, 

Attorneys for Plaintiffs. 

i 

A copy of the foregoing notice acknowledged this 24th 
dav of April, 1930. 

LEO A. ROVER, j 

United States Attorney for tlie 

District of Columbia. 
JOHN W. FIHELLY, j 

Assistant United States Attorney. 

\ 

307 Notice of Hearing on Motion to Dismiss. 

Filed Apr. 24, 1930. | 

i 

To Messrs. Lawrence A. Baker and Spier Whitaker, attor¬ 
neys for the defendant Z. & F. Assets Realization Cor¬ 
poration, 908 Wilkins Building, Washington, D. C.: 

Please take notice that we will set down for hearing on 
Friday, the 9th day of May, 1930, the motion of tlie defend¬ 
ant, Z. & F. Assets Realization Corporation, to dismiss the 
complaint in intervention, the said motion being attached 
to the answer of the said defendant filed herein pn March 
14, 1930. j 

EDMUND BURKE, | 

LOUIS TITUS, I 
J. BARRETT CARTER, 
Attorneys for Intervening Plaintiffs. 
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Service of a copy of the foregoing notice acknowledged 
this 24th dav of April, 1930. 

LAWRENCE A. BAKER, 

Attorney for Defendant Z. & F. 

Assets Realization Corporation. 

308 Opinion. 

Filed March 9, 1931. 


It appears from the bill that the plaintiff bought of Zim¬ 
merman and Forshav, investment bankers of New York, 
certain bonds from the German government. These bonds 
were not at that time delivered to the plaintiff, but were 
deposited in the Deutsche Bank at Berlin, to the account 
of the New York bankers. As the interest became due the 
German government deposited in the Deutsche Bank the 
amount of the interest and this was paid up to and includ¬ 
ing the interest due Jan. 1, 1920. In October, 1919, the 
bonds were delivered to the plaintiff, less the interest cou¬ 
pons that had been detached by the German government, 
but Zimmerman and Forshav gave the plaintiff a cheque 
payable in marks for the amount of the interest on these 
bonds which had been paid to their account in the Deutsche 
Bank. While the bill speaks of the deposit in the latter 
bank of ‘marks’ and of Zimmerman and Forshav buying 
marks with which to pay the plaintiff, the whole transaction 
took place in German currency. Later when the German 
government permitted Zimmerman and Forshav to with¬ 
draw the fund from the Deutsche Bank, the value of the 
mark had greatly depreciated, and damages were allowed 
them before the Mixed Claims Commission in the amount of 
16 cents per mark, the value of the mark at the time of the 
payment by Zimmerman and Forshav to the plaintiff being 
4 cents per marks. 

The bill does not allege that when this payment was made, 
the plaintiff protested or made any claim that he was not 
receiving all that he was entitled to; nor that he was in 

anv wav misled or deceived bv Zimmerman and For- 
• • • 

309 shav; nor that he received anv less than he would 
• • 

have received had the fund been turned over to Zim¬ 
merman and Forshav at the time when the latter gave him 
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the cheque for the interest. The plaintiff acquiesced in this 
payment and cannot now claim a profit when he clearly 
would not have been liable, had Zimmerman and Forshay 
suffered an additional loss. 

The bill will be dismissed with costs. 

BAILEY, J. 

310 Decree. 


Filed Mar. 16, 1931. 


This cause came on to be heard at this term ifpou the de¬ 
fenses in point of law and motion to dismiss thejbill of com¬ 
plaint, said defenses and motion being contained in the 
answer filed by the defendant, Z. & F. Assets ;Realization 

Corporation; and thereupon after argument ofjcounsel be¬ 
ing heard, the Court being fully advised in the premises, 
upon consideration thereof, it is this 16th day) of March, 
1931, 


Adjudged, ordered and decreed that the aforesaid bill 
of complaint filed by the plaintiffs herein be, aijd the same 
is, herebv dismissed with costs. 

JENNINGS BAltEY, 

Justice. 

No objection as to form. 

LOUIS TITUS, 

J. BARRETT CARTER, j 

Attorneys for Plaintiffs. 


From the foregoing decree on the 16th davj of March, 
1931, the plaintiff prayed an appeal in open Cpurt to the 
Court of Appeals of the District of Columbia, and the same 
is hereby allowed, and the penalty of the undertaking for 
costs on appeal is hereby fixed in the sum of $100.00, with 
leave to the plaintiff to deposit the sum of $50.00 with the 
Clerk of Court in lieu of said undertaking. 

JENNINGS BAILEY, 

| Justice. 

311 Decree. 

\ 

Filed Mar. 16,1931. j 

i 

This cause came on to be heard at this term upon the 
defenses in point of law and motion to dismiss the com- 

7—5402a 
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plaint in intervention, said defenses and motion being con¬ 
tained in the answer filed by the defendant, Z. & F. Assets 
Realization Corporation; and thereupon after argument of 
counsel being heard, the Court being fullv advised in the 
premises, upon consideration thereof, it is this 16" day of 
March, 1931; 

Adjudged, ordered and decreed that the aforesaid com¬ 
plaint in intervention filed by the intervenors herein be, 
and the same is, herebv dismissed with costs. 

JENNINGS BAILEY, 

Justice. 


No objections as to form. 

LOUIS TITUS, 

J. BARRETT CARTER, 

Attorneys for Intervenors. 

From the foregoing decree on the 16" dav of March, 1931, 
the intervenors prayed an appeal in open Court to the 
Court of Appeals of the District of Columbia, and the same 
is hereby allowed, and the penalty of the undertaking for 
costs on appeal is hereby fixed in the sum of $100.00, with 
leave to the intervenors to deposit the sum of $50.00 with 
the Clerk of Court in Lieu of said undertaking. 

JENNINGS BAILEY, 

Justice. 


312 Mem o ran dum. 

March 16, 1931.—$50.00 deposited in lieu of bond on 
appeal. 

313 Memorandum. 

April 4, 1931.—Deposit for Interveners’ appeal $50.00. 

314 Assignments of Error. 

Filed Mar. 25,1931. 

In dismissing the Bill of Complaint and Complaint in 
Intervention, the Court erred as follows: 

1. In entering (he decree of March 16, 1931, dismissing 
the plaintiffs’ Bill of Complaint; 
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2. In entering the decree of March 16, 1931 j, dismissing 
the Complaint in Intervention filed by the several inter- 
venors; 

3. In deciding as a matter of law that the plaintiffs and 

intervenors are not entitled to receive respectively the 

amounts of monev awarded to defendant Z. <fo F. Assets 

* 

Realization Corporation on account of interest! accrued on 
bonds owned by the plaintiffs and intervenors; j 

4. In ruling as a matter of law that when the plaintiffs 
received payment from Z. & F. Assets Realization Corpo¬ 
ration in October, 1919, representing the amouijts in Marks 
due on account of interest there was any dutv dr obligation 
on the part of plaintiffs or intervenors to protest or make 
claim that they were not receiving all they were entitled 

to receive; 

315 In ruling as a matter of law that in receiving Mark 
payments of interest in October, 1919, the plaintiffs 
and intervenors acquiesced in the payment so as|to bar them 
from claiming their share of the award subsequently made 
to Z. & F. Assets Realization Corporation. 

LOUIS TITUS, 

G. BARRETT CARTER, 
Attorneys for the Plaintiffs and Intervenors. 


316 


Designation of Record on Appeal. 


Filed Mar. 25, 1931. 

To the Clerk of the Supreme Court of the District of 
Columbia: 

In preparing the record on appeal in the above entitled 
cause the Clerk will please include the following: 

1. Bill of Complaint and exhibits thereto. 

2. Motion of defendant Andrew W. Mellon to dismiss 
Bill of Complaint. 

3. Intervening petition. 

4. Motion of defendant Z. & F. Assets Realization Cor¬ 
poration to dismiss original Bill and Answer of said de¬ 
fendant to Bill. 

5. Motion of defendant Z. & F. Assets Realisation Cor¬ 
poration to dismiss intervening petition and Answer to in¬ 
tervening petition. 
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6. Written opinion of Justice Bailey. 

7. Decree dismissing Bill and notation of appeal in open 
Court. 

S. Decree dismissing Complaint in intervention and no¬ 
tation of appeal in open Court. 

317 9. Memorandum of deposit by plaintiffs for costs 
on appeal. 

10. Assignment of Errors. 

11. This designation. 

LOUIS TITUS, 

(Sgd.) G. BARRETT CARTER, 

Attorneys for Plaintiffs and Intervenors. 

Receipt of copy of the foregoing designation of record 
acknowledged this 25th dav of March, 1931. 

LEO A. ROVER. 

J. C. C., 

JOHN W. FIHELLY, 

J. C. C., 

Attorneys for Defendant Andrew TP. Mellon. 
SPIER WHITAKER. 

; LAWRENCE A. BAKER, 

Attorneys for Defendant 
Z. ({' F. Assets Realization Corporation. 

318 Additional Designation of Record on Appeal. 

Filed Mar. 30, 1931 

To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

In addition to the items contained in the designation of 
record filed by the plaintiffs and intervenors, you will please 
include in the record on appeal in the above-entitled cause 
the following: 

(1) Motion on special appearance filed July 22, 1929, by 
defendant, Z. & F. Assets Realization Corporation to dis¬ 
miss bill of complaint. 

(2) Order dated October 23, 1929, overruling motion to 
dismiss bill of complaint. 

(3) Motion on special appearance filed March 10, 1930, 
by defendant, Z. & F. Assets Realization Corporation to 
dismiss complaint in intervention. 
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^4) Order dated March 12, 1930, overruling motion to 
dismiss complaint in intervention. 

(5) Notice filed by attorneys for plaintiffs on April 24, 
1930 calling for hearing motions of defendant, Z. 

319 & F. Assets Realization Corporation to dismiss com¬ 
plaint in intervention and bill of complaint. 

SPIER WHITAKER, | 
LAWRENCE A. BAKER; 

Attorneys for Defendants Z. & F. 

Assets Realization Corporation. 

Receipt of a copy of the foregoing additional designation 
of record acknowledged this 30 dav of Marcfy 1931. 

LOUIS TITUS, 

G. BARRETT CARTER, 
Attorneys for Plaintiffs and Intervenors. 
LEO A. ROVER, j 

U. S. Attorney; 

JOHN W. FIHELLY, 

Asst. U. S. Atty., 

Attorneys for Defendant Andrew Ilf. Mellon. 

320 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 319, both inclusive, tp be a true 
and correct transcript of the record, according tp directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 50033 in Equity, wherein Julia 
Doerschuck et al. 6cc. are Plaintiffs and Andrew! W. Mellon 

i 

as Secretary of the Treasury of the United States et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe mV name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of May, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 



54 


JULIA DOERSCHUCK ET AL. VS. 


321 In the Court of Appeals of the District of Columbia, 

April Term, 1931. 

No. 5402. 

Julia Doerschuck et al., Executors, Appellants, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the 
United States, et al., Appellees. 

Appellants’ Designation for Printing Record. 

Now come the Appellants in the above entitled cause, by 
Louis Titus, their Attorney, and direct the Clerk to print 
the record in said cause as filed, except the following parts 
thereof, which the Clerk is directed to omit, namely: 

1. Omit pages 34 to 49, inclusive, except the title and first 
line on page 34, the omission consisting of the names and 
addresses of the numerous intervenors other than the name 
of the intervenor mentioned in the first line on page 34. 

2. Omit all of pages 56 to 279, inclusive, except the first 
line on page 56, the omissions consisting of paragraphs 16 
to 1047, inclusive, of the Complaint in Intervention, which 
paragraphs are identical in allegations with paragraph 15 
of said Complaint in Intervention, as the same appears on 
pages 55 and 56 of the record, except as to names of ten 
hundred thirty-one (1031) additional intervenors and the 
amounts of their respective claims. 

Counsel certifies that the matter designated for omission 

is unnecessary to the determination of the questions in¬ 
volved in this appeal and that the printing thereof would 
be a needless expense. 

LOUIS TITUS, 
LOUIS TITUS, 
Attorney for Appellants. 

Copy of the foregoing designation received this — day 
of Mav, 1931. 

LEO A. ROVER, 

United States Attorney for the District of 
Columbia. Attorney for Andrew IT. 
Mellon, Appellee. 

SPIER WHITAKER, 

HENRY ROWENEL, 
Attorneys for the Z. c£* F. Assets Realization 

Corporation, a Corporation, Appellee. 




00 


ANDREW W. MELLON, SECY., ETC., ET Alj,. 


[Endorsed:] 5402. Julia Doerschuck et al., appellants, 
vs. Andrew W. Mellon et al. Appellants’ designation for 
printing record. Court of Appeals, District of Columbia. 
Filed May 19, 1931. Henry W. Hodges, Clerk.. 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5402. Julia Doerschuck, George C. Doerschuck, Richard 
W. Doerschuck, et al., appellants, vs. Andrew W. Mellon, 
as Secretary of the Treasury of the United States, and 
Z. & F. Assets Realization Corporation, a corporation. 
Court of Appeals, District of Columbia. Filed May 15, 
1931. Henry W. Hodges, Clerk. 
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Addition to Record per Stipulation of I 

Counsel 

-1- 

Court of Appeals of the District of Columbia, April 

Term, 1931. 

No. 5402. 


Julia Doerschuck, George C. Doerschuck, 

Doerschuck, et al., Appellants, 

Richard W. 

vs. 


i 

i 

Andrew W. Mellon, as Secretary of the Treasury of the 
United States, and Z. & F. Assets Realization Corpora¬ 
tion, a corporation, Appellees. 

i 

Stipulation. 


Whereas, the above-named appellants, in : 

their desig- 


nation of record on appeal (R. p. 51), instructed tlie Clerk 
of the Supreme Court of the District of Columbia to in¬ 
clude as a part of the record under item No. 3 “Motion of 
defendant, Z. & F. Assets Realization Corporation, to dis¬ 
miss intervening petition and answer to intervening peti¬ 
tion''; and 

Whereas, through inadvertence, such motion and answer 
was not included in the transcript and therefore is not in 
the printed record on appeal; 

Now, therefore, it is hereby stipulated and agreed by and 
between the above named appellants and appellees, through 
their respective attorneys of record, that the above-men¬ 
tioned motion to dismiss the intervening petition and an¬ 
swer to the intervening petition raises the same questions 
presented by the motion to dismiss and answet to the origi¬ 
nal bill of complaint, which motion and answer appear in 
the transcript on page 32 of the record; but it is not con¬ 
sidered essential by the parties in connection with the 
hearing of the appeal that said motion to dismiss and 


i 








o 


answer to the intervening petition be included in full in 
the record. 

LOUIS TITUS, 

At tor net) for Appellants. 
SPIEL WHITAKER, 
Attorney for Appellee*. 

[Endorsed:] Court of Appeals of the District of Colum¬ 
bia. April Term,, 1931. No. 5402. Julia Doerschuck, George 
C. Doerschuck. Richard W. Doerschuck, et al.. Appellants, 

vs. Andrew W. Mellon, as Secretary of the Treasury of 

• • 

the United States, and %. & F. Assets Realization Corpora¬ 
tion, a corporation. Appellees. Addition to Record per 
Stipulation of Counsel. Court of Appeals, District of 
Columbia. Filed Jul. 29, 1931. Henry W. Hodges, Clerk. 
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April Term, 1931. 


No. 5402. 


Julia Doerscuuck, George C. Doerschuck, Richard 
\V. Doerschuck, et al., Appellants, 


vs. 


Andrew \V. Mellon, as Secretary of the Treasury of 

•* » 

the United States, and Z. & F. Assets Realiza¬ 
tion Corporation, a corporation. 


BRIEF FOR APPELLANTS. 


PRELIMINARY STATEMENT. 

I 

This is an appeal by appellants, Julia Doerschuck, 
et al., Executors of the Estate of Gustaye J. L. 
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Doerschuck, Deceased, from a decree entered March 
16, 1931, by the Court below, dismissing on motion 
their bill of complaint against Andrew \V. Mellon, as 
becretarv of the Treasury, and Z. & F. Assets Keali- 
zation Corporation for injunction and receiver (R. 
49), and by appellants, Lena R. Albaugh, and others, 
intervenors, from a decree entered by the Court be¬ 
low on the same date dismissing on motion their bill 
of complaint in intervention for the same relief 
against the same defendants (R. 49, 50). The ques¬ 
tions presented by this appeal are raised by the 
pleadings. 

STATEMENT OF THE CASE. 

As the facts requisite to a determination of this 
case are alleged identically in both the original and 
intervening bills, reference will be made to the allega¬ 
tions contained in the original bill. 

They are as follows: 

Gustave J. L. Doerschuck, a citizen of the United 
States and residing in Brooklyn, New York, died 
testate on Feruary 2, 19-7. The appellants, Julia, 
George, Richard and Walter Doerschuck, are his 
duly qualified executors. (R. 2, 5). 

On September 21, 1916, Gustave Doerschuck pur¬ 
chased from Zimmermann and Forshay, bankers in 
Xew York, German Government 5 per cent bonds, par 
value Marks 580,000. These bonds were not delivered 
to him at the time of purchase, but Zimmermann and 
Forshay issued to him an interim certificate indi¬ 
cating he was the owner of the bonds. Between April 
G. 1917. the date of the declaration of war between 
the United States and Germany, and the cessation of 


3 


hostilities, no intercourse was had between the two 
nations. During that period the original j bonds 
bought by Gustave Doerscliuck were deposited|in the 
Deutsche Bank at Berlin, Germany, and the German 
Government, which knew only Zimmermanji and 
Forshay in the matter, in exchange for the I inter¬ 
est coupons attached to the bonds, paid the interest 
on them as the interest coupons became due and de¬ 
tached the coupons. The amount of the interest so 
paid was placed to the credit of Zimmermaijn and 
Forshay in the Deutsche Bank. (R. 3.) 

On October 123, liHJ), German Government bonds of 
the par value of Marks 580,000, the interest coupons 
due prior to July 1, 10*20, having been detached 
therefrom, as above stated, were delivered tojDoer- 
schuck. Zimmermann and Forshav at the same time 
also delivered to him a check on the Deutsche! Bank 
for Marks 148,000, representing the amount of the 
coupons which had been so detached. (R. 3.) j This 
check for interest was not drawn against the fund 
deposited in the Deutsche Bank to the credit of Zim- 


mermann and Forshay by the German Government 
in payment of interest on the bonds because the 
German Custodian of Fnemy Property refused to per- 

i_ 

mit withdrawal of that fund from the Deutsche iBank. 
Instead, Zimmermann and Forshay, in the | open 
market, purchased marks sufficient to pay the inter¬ 
est represented by the detached coupons, deposited 
the marks so purchased in the Deutsche Bank and 
drew their checks against this deposit tor the payment 
of the interest on the bonds. For the marks jwhich 
Zimmermann and Forshay bought in the open iharket 
and deposited as just stated, they paid four cents in 


i 

i 

i 
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United States currency for each mark. For this rea- 
son the value of the check delivered by Zimmermann 
and Forshav to Doerschuck as interest on the bonds 
represented by the detached coupons was approxi¬ 
mately $5,920.00. (R. 4.) 

Pursuant to an agreement dated August 10, 1922, 

between the United States and Germany, there was 

established a Commission called the Mixed Claims 

Commission to determine claims of American citizens 

against Germany or German nationals, as defined in 

the Treaty between the United States and Germany 
» • 

of August 25, 1921, and in the Treaty of Versailles. 

To this Commission Zimmermann and Forshav 
presented a claim for the value in United States 
money of 1 1lie marks put to their credit in the 
Deutsche Bank by the German Government in pay¬ 
ment of the interest coupons, and which they had been 
prevented from withdrawing from the Bank by the 
German Custodian of Enemy Property, as above re¬ 
lated. (R. 4.) 

In 1923 Zimmermann and Forshav were adjudged 
involuntary bankrupts by the United States District 
Court for the Southern District of Xew York. There¬ 
after, they made an offer of composition with their 
creditors which was confirmed by that Court on 
April 28, 1924 (R. 17) and which provided, among 
other things, for the transfer and assignment of 
certain assets of the firm to the Z. & F. Assets 
Realization Corporation, which had been organized 
for the purpose of liquidation and distribution. To 
the Z. F. Assets Realization Corporation (herein¬ 
after called the Z. & F. Corporation), appellee herein, 
created under the laws of Xew York, was assigned, 
among other assets assigned to it bv Zimmermann 


5 


and Forshay, their claim then pending befcjre the 
Mixed Claims Commission. (E. 5.) 

This Commission on the 14th day of January, 1927, 

made an award to the Z. & F. Corporation, assignee 

of Zimmermann and Forshay, of $817,134.84 with 

interest at 5 per cent from January 10, 19201 This 

sum represented the value in United States!money 

of the deposit in the Deutsche Bank put to the credit 

of Zimmermann and Forshav bv the German Gov- 

* * 

ernment, the withdrawal of which had been prevented 
by the German Custodian of Enemy Property; the 
amount of the award was based on an exchange value 
of one Mark for 16 cents United States currency. 
(E. 5.) | 

Part of this award was covered into the Treasury 
for payment to the Z. & F. Corporation and the 
Secretary of the Treasury has paid over $400,000 
to that corporation, which has distributed the! money 
to the creditors of Zimmermann and Forshay; in ac¬ 
cordance with the terms of the composition! above 
referred to. No part of this payment has been dis¬ 
bursed to the appellants or any other bondholder who 
purchased German bonds from Zimmermann and 
Forshay and who are in the position of these appel¬ 
lants with respect thereto. (E. 5.) 

The bill alleges that on Julv 15, 1929, the Treasury 
would make another payment of 7 per cent j of the 
award to the Z. & F. Corporation, which, when re¬ 
ceived, would be distributed in the same manner as 
the former payment had been, in disregard! of the 
rights of the plaintiffs below; and that the %. & F. 
Corporation has no financial responsibility jand no 
assets other than the amount received from the 
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Treasure on account of the award made bv the 
• * 

Mixed Claims Commission. 

The bill also alleges that the award, and the 
money paid and to be paid in satisfaction of it, con¬ 
stituted a trust fund in which the creditors of Zim- 
mermann and Forshay have little, if any, interest 
except the : exchange value of the marks paid by 
Zimmermann and Forshav to the bondholders, as in- 
terest on the bonds represented by the detached cou¬ 
pons, as above set forth. It also further avers that 
practically all of the fund awarded, with the excep¬ 
tion just referred to, represents the value in United 
States monev, as determined bv the Commission, of 
the marks paid into the Deutsche Bank by the Ber¬ 
man Government to the credit of Zimmermann and 

Forshav as interest on the bonds held bv Doerschuek 
% » 

and others; and that Zimmermann and Forshay had 
no interest in this deposit so paid into the Deutsche 
Bank to their credit, because it was credited to them 
for the purpose of paying the interest on the bonds. 
Therefore, the fund in the Deutsche Bank was im¬ 
pressed with a trust in favor of the bondholders who 
had purchased their bonds from Zimmermann and 
Forshay, and these bondholders have a lien on the 
fund awarded bv the Mixed Claims Commission to 
the amount of the difference between the value in 
U. S. money at the time Zimmermann and Forshay 
paid Doerschuek and others interest on the bonds 
equal to the detached coupons, of the marks so paid 
by them, and the value of the marks paid into the 
Deutsche Bank by the German Government to the 
credit of Zimmermann and Forshav in exchange for 
these same interest coupons, which latter value the 
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Mixed Claims Commission found to be 16 cents for 
each mark. On this basis the claim of J. Doer- 
schuck amounts approximately to $17,760. Over 3000 
persons purchased bonds like those bought by Doer- 
schuck with the exception of the amounts and bate of 
interest. (R. 6, 7.) 

After alleging that the United States claims no 
interest in the fund deposited in the Treasury |to pay 
the award of the Mixed Claims Commission; that 
payment thereof to the rightful owners is a j minis¬ 
terial dutv, and that the Secretary of the Treasury 
was about to pay the Z. & F. Corporation $57,000 
more unless restrained by injunction; the bill! prays 
that the Secretary of the Treasury be enjoined pen¬ 
dente life from paying to the Z. & F. Corporation the 
money in the Treasury applicable to the payment of 
the award, and that a receiver or receivers be ap¬ 
pointed by the Court to receive the money so payable 
and hold the same to abide the final decree of the 
Court. (R. 7, 8.) It also prays that the amount then 
in the Treasury and thereafter paid into the Treasury 
bv the German Government to satisfy the award, be 
decreed to be a trust fund upon which the plaintiffs 
below have a lien for the difference between the 

i 

amounts already received bv them as interest on the 

* * 

German bonds which they bought from Zimmermann 
and Forshay, at the exchange value of marks at the 
time of the payment of the interest, and the vajlue of 
such interest as fixed by the Mixed Claims Commis¬ 
sion; and that that amount be found due to the 
plaintiffs and paid to them. (R. 8.) 

To the original bill, the Z. & F. Corporation, ap¬ 
pearing specially, interposed a motion to dismiss for 
want of jurisdiction both over the Z. & F. Corpora- 




i 

i 
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tion as a non-resident, and over the subject-matter 
of the suit. 

The Secretary of the Treasury also made a motion 

w « 

to dismiss for want of jurisdiction and because tlie 
Secretary can only make payments to the party 
named in the award of the Commission. (R. 22, 23.) 

On October 23, 1929, the motion of the Z. & F. 
Assets Corporation was denied by Justice Stafford. 
(R. 32.) On March 10, 1930, the Z. & F. Corpora¬ 
tion, appearing specially, moved to dismiss the bill 
of intervention on similar grounds, and on March 12, 
1930, this motion was overruled by Justice Stafford. 
(R. 45, 46.) 

On March 10, 1930, the Z. & F. Corporation filed 
its answer to the original bill in which the defen¬ 
dant Z. & F. Corporation again moved to dismiss the 
bill upon the following grounds: 

1. Want of jurisdiction of the Court over the Z. & 
F. Corporation. 

2. Want of jurisdiction over the subject-matter of 
the suit. 

3. Failure of the bill to state a cause of action. 

4. The suit is contrary to the Settlement of War 
Claims Act of 1928. 

5. Xo right, title or interest of the plaintiff exists 
in the award made by the Mixed Claims Commission. 

6. Full settlement in satisfaction had been made of 
the claim of plaintiffs’ testator. 

7. The claim of plaintiffs’ testator should have 
been asserted in the bankruptcy proceedings of Ziin- 
mermann and Forshav. (R. 32, 33.) 

This answer, in addition to answering the bill par¬ 
agraph by paragraph, set up in 16 paragraphs, S 
affirmative defenses which may be classified thus: 
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1. Laches in bringing the suit. 

2. Statute of limitations, because the cause: of ac¬ 
tion accrued more than 10 years, or more jthan 6 
years prior to the filing of the bill. 

3. Complete remedy at law open to the plaintiff. 

4. That the plaintiffs’ testator, by the recbipt of 
the German bonds and the interest payment for the 
detached coupons from Zimmermann and Forsljiay, re¬ 
ceived full settlement and satisfaction of his claim. 

5. That the bankruptcy proceedings above referred 
to and the assignment by the bankrupts to ttie Z. & 
F. Corporation of the claim against Germany con¬ 
stituted a defense because the plaintiffs’ testator 
presented no claim in this proceeding. 

It then prayed for dismissal of the bill and other 
relief. (R. 38-45.) j 

Thereupon, a hearing was had upon “the defenses 
in point of law and motion to dismiss hill of com¬ 
plaint, said defenses and motion being contained in 
the answer filed bv the defendant Z. & F. jAssets 
Realization Corporation,” before Justice Bailey, who, 
ignoring the orders of Justice Stafford denying mo- 
tions to dismiss both bills, entered separate decrees 
on March 16, 1931, in which each of them was dis¬ 
missed with costs. (R. 49, 50.) 

On March 9, 1931, one week prior to the date of 
the above-mentioned decrees, and four days before 
Mr. Justice Stafford denied the motion of th4 Z. & 
F. Corporation to dismiss the bill in intervention, the 
Court below (Bailey, J.) filed a short opinion in 
which he stated his reasons for dismissing the! origi¬ 
nal bill. Thev are: 

1. That there was no allegation in the biljl that 
plaintiffs’ testator protested or claimed he was not 
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receiving all he was entitled to when Zimmermann 
and Forshay paid him Marks 148,000, being the 
amount of interest on the bonds at that time. 

2. That the bill did not allege that plaintiff’s tes¬ 
tator was misled or deceived by Zimmermann and 
Forsliav. 

3. That the bill did not allege that he received anv 
less than lie would have gotten had the fund in Ger- 
manv been turned over to Zimmermann and Forshav 
when thev gave him their check for the interest. 

4. That the plaintiff acquiesced in this payment 

and can not now claim a profit, when he clearly would 

not have been liable had Zimmermann and Forshav 

% 

suffered an additional loss. (R. 48, 49.) 

From the decree dismissing the original bill the 
plaintiffs therein noted an appeal in open Court (K. 
49) and from the decree dismissing the bill of the 
intervenors the plaintiffs therein noted their appeal 
in open Court. (R. 50.) 

ASSIGNMENTS OF ERROR. 

The Court below erred as follows: 

1. In entering the decree of March Hi, 1931, dis¬ 
missing the plaintiffs’ Bill of Complaint. 

2. In entering the decree of March Hi, 1931, dis¬ 
missing the Complaint in Intervention filed by the 
several intervenors. 

3. In deciding as a matter of law that the plain¬ 
tiffs and intervenors are not entitled to receive re¬ 
spectively the amounts of money awarded to defen¬ 
dant Z. & F. Assets Realization Corporation on ac¬ 
count of interest accrued on bonds owned bv the 
plaintiffs and intervenors. 




[ 


ii ! 

\ 

4. In ruling as a matter of law that when the plain¬ 
tiffs received payment from Z. & F. Assets Realiza- 
tion Corporation in October, 1919, representing th0 
amounts in marks due on account of interest therq 
was any duty or obligation on the part of plaintiffs 
or intervenors to protest or make claim that they 
were not receiving all they were entitled to receive. 

5. In ruling as a matter of law that in receiving- 

mark payments of interest in October, 1919, the 
plaintiffs and intervenors acquiesced in the payment 
so as to bar them from claiming their share of the 
award subsequently made to Z. & F. Assets Realiza¬ 
tion Corporation. j 

| 

ARGUMENT. j 

The assignments of error present the following 
questions: j 

1. Whether the Court had jurisdiction. 

(a) Of the Z. & F. Corporation. 

(b) Of the subject-matter of the suit. j 

2. Whether the Bill of Complaint set forth a capse 

of action. j 

3. Whether the plaintiffs are equitably entitled) to 

a lien upon, and to the payment of, the funds depos¬ 
ited in the Treasury for the payment of the award 
made to the Z. & F. Corporation by the Mixed Claims 
Commission. j 

4. & 5. Whether the rights of the plaintiffs’ tes¬ 
tator and of the intervenors were lost by failing to 
protest at the time of payment to them by Zimmer- 
mann and Forshay of interest on the German Gov¬ 
ernment bonds which they owned, that they werej not 
receiving all they were entitled to; and whether such 


i 

i 


i 


i 


I 

i 
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rights wore barred by acquiescence in such payment. 
These questions will be considered in order. 

I. 

THE COURT HAD JURISDICTION OF THE Z. & F. 
CORPORATION AND OF THE SUBJECT-MAT¬ 
TER OF THE SUIT. 


1. The Z. & F. Corporation submitted to the 
jurisdiction of the Court. 


The Z. & F. Corporation, without waiting for 
process to be served upon it, and before any such 
process, either by publication or otherwise, had even 


issued against 


it to appear and defend the suit, ap¬ 


peared specially and moved the Court to dismiss the 
bill for want of jurisdiction over the corporation and 


for want of jurisdiction over the subject-matter of 


the suit. This motion the Court overruled. 


By thus appearing specially the corporation did 
not submit to the jurisdiction of the Court. There¬ 
fore, after the motion to dismiss had been overruled, 
the corporation still was not subject to its jurisdic¬ 
tion. It was not required to take any further action 
in the case until process under Section 105 of the 
Code, then in force, was served upon it. When that 
happened, if at all, it would then have had the right 
to appear specially and move to quash such process. 
In such a proceeding, the question of the jurisdiction 
of the Court over the corporation, and the matters 
of fact and law involved therein, could have been 
determined. If the motion had been overruled, then 
bv answering or demurring none of its rights in- 
volved in the special appearance would have been 
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thereby waived or affected. The jurisdictional ques¬ 
tion would have been preserved for hearing bn ap¬ 
peal. 

Orinoco Co. vs. Orinoco Iron Co., 54 App. 
D. C. 218, 223. | 

Ilarkness vs. Ilyde, 98 U. S. 476. 

i 

But as already stated, the corporation did not wait 
for service of process upon it, and it has never been 
served , either personally within or without the Dis¬ 
trict, or by publication. On the contrary, bs ap¬ 
pears from the record, it dispensed with the jneces- 
sity of process by filing not only its answer to the 
bill but by incorporating in its answer a motion to 
dismiss the bill because it did not state a cause of 
action. In other words, it demurred to the bill for 
want of equity. (Rule 28, Sup. Ct. D. C.) j 

By thus coming into Court before service of 
process had issued or had been even ordered to! issue 
against it, and demurring to the bill as well as an¬ 
swering it, it is obvious that the Z. & F. Corpora¬ 
tion appeared generally and thereby not only Waived 
any irregularity which might have existed iij any 
process that could have issued against it, butj also 
rendered superfluous, service of any process at all, 
thus waiving such service. 

i 

Orinoco Co. vs. Orinoco Iron Co., supra. 

Western Loan Co. vs. Butte and Boston \ Min¬ 
ing Co., 210 U. S. 368, 372. 

j 

Finally, by obtaining a dismissal of the bill for 
want of equity, as appears from the opinion! and 
decree of the Court below, the corporation chnnot 
now be heard to say that the Court had no juris¬ 
diction over it. j 
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2. The Court had jurisdiction of the subject- 

matter of the suit. 

The subject-matter of the suit included: 

a. The establishment of a trust. 

b. The enforcement of the lien. 

c. The appointment of a receiver. 

d. The issuance of an injunction. 

These matters are all peculiarly the subject of 
equitable jurisdiction. But as the relief sought is 
with respect to the award made to the Z. & F. Cor¬ 
poration by the German American Mixed Claims 
Commission and the fund in payment thereof, the 
real attack upon the jurisdiction of the Court is di¬ 
rected against its power to decree the lien sought 
by the plaintiffs against the fund in the hand of the 

Treasury and the enforcement of that lien. This 
* 

proposition will now be considered. 

Under the Treaty of Berlin, between the United 
States and Germany, there were expressly reserved 
to the United States and its nationals, any and all 
rights or advantages reserved to the United States 
under the Treaty of Versailles. (Treaty of Berlin, 
42 Stats., p. 1942.) 

The Treaty of Versailles provided that the na¬ 
tionals of allied and associated powers should be 
entitled to recover any damage inflicted upon their 
property, rights or interests by reason of the appli¬ 
cation of the Exceptional War Measures of Ger¬ 
many. (Treaty of Versailles, Sec. IV, Art. 297, 
subdivision e.) 

The Exceptional War Measures mentioned in¬ 
cluded those which prevented the owners of prop- 
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ertv from securing possession of or disposing of the 
same. (Annex to Articles 297 and 298, Sec. 3.) j 
The provision of Article 297, subdivision e, Cover¬ 
ing property rights, also included “debts, credits and 
accounts’’. (Par. 14 of the Annex to Articles 297 
and 298.) j 

From all these provisions, it is apparent that an 
American citizen, owner of a bank deposit ini Ger¬ 
many, which he could not secure by reason qf the 
Exceptional War Measures, was entitled to recover 
the damages caused by his not being able to secure 
the deposit during the war. Upon the entrance of 
the United States into the war, the value of jtliese 
bank deposits, although in marks, was more tlikn 20 
cents per Mark in United States money. The j bank 
deposits were finally paid in 1920, when their [value 
was almost nothing. It was this depreciation in the 
mark which an American citizen, owner of ! such 
bank deposit, had a right to recover under the terms 
of the Treaty of Versailles, the benefits of Which 
were made applicable to American citizens by the 

Treatv of Berlin. i 

% i 

Subsequent to the execution of the Treaty of I Ber¬ 

lin, the United States and Germany entered ifito a 
new agreement known as the Claims Agreement (42 

Stats., p. 2200). j 

This Agreement provided for the setting up iof a 
Mixed Claims Commission to dispose of claims of 
United States citizens against Germany or Getman 
citizens. The Commission had, by its express t(irms, 
authority over claims arising under the Treaty, land, 
as a matter of fact, it took jurisdiction over jsuch 
claims and made awards thereon. 

i 

The fund involved in the case at bar from which 


the award made bv the Mixed Claims Commission 
was payable was and is a fund in the Treasury of 
the United States created by Act of Congress for 
the special purpose of paying the awards of the 
German Mixed Claims Commission. This fund can 
be used for no other purpose. 

In other words, the United States is simply a hold¬ 
ing trustee or agency for the purpose of receiving 
the money and paying it to the person entitled to it. 
The fund is separated from all the rest of the money 
in the Treasury into a special account. It can not be 
used for paying ordinary debts of the United States. 
It can not be used to pay any claims except those 
allowed by the Mixed Claims Commission. The Set¬ 
tlement of ;War Claims Act of 1928 (45 Stats. 254) 
created this special fund and provided that awards 
of the Commission could be paid only out of this 
special fund. Section 2, sub-section (h), of the Act 
provides: 

“(h) Nothing in this section shall be construed 
as the assumption of a liability by the United 
States for the payment of the awards of the 
Mixed Claims Commission.” 

Subsection (d) of the same section reads: 


i i 


(d) The payments authorized by subsection 
(b) or (c) shall be made in accordance with such 
regulations as the Secretary of the Treasure mav 
prescribe, but only out of the German special de¬ 
posit account created by section 4, within the 
limitations hereinafter prescribed, and in the or¬ 
der of priority proyided in subsection (c) of sec¬ 
tion 4.” 
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Section 4 of the Act provides: 


“(a) There is hereby created in the Treasury 
a German special deposit account, into which! shall 
be deposited all funds hereinafter specified and 
from which shall be disbursed all payments au- 
thorized by section 2 or 3, including the expenses 
of administration authorized under subsections 
(c) and (m) of section 3 and subsection (je) of 
this section.” 

i 

“(b) The Secretary of the Treasury is author¬ 
ized and directed to deposit in such special de¬ 
posit account— 

“(1) All sums invested or transferred by tlie 
Alien Property Custodian, under the provisions 
of Section 25 of the Trading with the Enemy Act, 
as amended: 

“(2) The amounts appropriated under tlije au¬ 
thority of section 3 (relating to claims of German 
nationals); and 

“(3) All money (including the proceeds of any 
property, rights, or benefits which may be! sold 
or otherwise disposed of, upon such terms i|is he 
may prescribe) received, whether before or after 
the enactment of this Act, by the United States 
in respect of claims of the United States against 
Germany on account of the awards of the Mixed 
Claims Commission. 

“(c) The Secretary of the Treasury is author¬ 
ized and directed, out of the funds in such special 
deposit account, subject to the provisions ofsub¬ 
section (d), and in the following order to pay— 
(Italics supplied) 

i 

It is unnecessary to go into the details of the prior¬ 
ity of the various payments which the Secretary of 
the Treasury is authorized to make. It is sufficient 
for the purpose of this argument to point out that °ut 
of this fund, and only out of this fund, the Secretary 
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of the Treasury is authorized to pay expenses and 
awards of the German Mixed Claims Commission. 

Under the provisions of the Settlement of War 
Claims Act of 1928, the Trading with the Enemy Act 
was amended by adding thereto Section 25, paragraph 
(d) of which amendment recites as follows: 


“(d) The Alien Property Custodian is author¬ 
ized and directed (after the payment of debts 
under section 9) to transfer to the Secretary of 
the Treasury, for deposit in such special deposit 
account, all money and the proceeds of all prop¬ 
erty, including all income, dividends, interest, 
annuities, and earnings accumulated in respect 
thereof, owned by the German Government or 

anv member of the former ruling- familv/’ 

• » • 


This is the hrst source from which money is to 

* 

be deposited in the Treasury into this special ac¬ 
count. The second source has reference to money 
payable to German nationals, and has no application 
to the present case. The third source is set forth in 
paragraph (3) of Section 4 of the Settlement of War 
Claims Act of 1928, above quoted. 

It is clear, therefore, from the provisions of the 
law creating the special fund, that the Secretary of 

the Treasurv holds that fund solelv as a trustee, and 
» * * 

the payment by him to the person entitled thereto is 
purely a ministerial act. That the Supreme Court 
of the District of Columbia is the proper tribunal to 
hear and determine the claims of persons having an 
equitable interest therein, is well settled. 

A case decided by this Court directly in point sup¬ 
porting the jurisdiction of the Court below is: 
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Orinoco Company vs. Orinoco Iron Company, 
54 App. 1). C. 218. ! 

i 

In this case the Orinoco Company had received a 
concession from Venezuela to develop certain re¬ 
sources in that country. Afterwards it assigned its 
concession in large part to the Orinoco Iron j Com¬ 
pany, and that company expended a large sum In de¬ 
veloping the concession. Thereafter, the property of 
the Iron Company was largely confiscated anjd the 
concession canceled. The United States presented 
a claim to Venezuela on account of these transactions, 
and Venezuela finally agreed to pay, and did; pay, 

i 

the sum of $‘>85,000.00 on account of the destruction 
of the property and the cancellation of the concession. 
On page 221 of the opinion, the Court said, concern¬ 
ing the character of this fund: 


“The amount of the award was paid int|o the 
Treasury of the United States as a trust!fund 
to be distributed to the beneficiaries thereof, the 
United States having no right, title, or beneficial 
interest therein.” 


Most of the award had already been paid tb the 
Orinoco Company, but the balance remained in the 
Treasury, and suit was brought by the Iron Company, 
claiming that the award had been made on account 
of money which it had expended, and not on account 
of money expended by the Orinoco Company. The 
Court found that this was true and that the fuifid in 
equity belonged to the plaintiff. 

In the course of its opinion, this Court said (p. 
225): j 
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“Here the iron company has an equitable right 
in the fund as against the limited company and 
Le Crone, and therefore has a right to relief, 
as Lockwood had, against the officials of the 
treasury, through the proceedings which have 
been taken. We do not think the matter is open 
to further discussion. 

“The iron company is not seeking in this suit 
to recover anvthing from the United States. Jt 
is conceded, and properly so, that the money In 
question is held in the treasury as a trust fund, 
The government has no claim to it and it makes 
none. Xo matter what the outcome of the suit 


might be, the government would receive none of 
the fund. For this reason the suit is not against 


the United States, as argued by the appellants.” 


The judgment of this Court was affirmed in Mellon 
v. Orinoco, 2GG L. S. 121. 


So in the instant case, no claim is made and noth¬ 
ing is sought from the United States. A special fund 
created by law is in the Treasure of the United States 
for the express purpose of paying awards of the 
Mixed Claims Commission. Out of this fund alone 
the award to the Z. & F. Corporation, assignee of 
Zimmermann and Forshay, is payable. Such payment 
is a pure ministerial duty. Plaintiffs are but seeking 
to establish that they have an equitable interest in 
this fund, which, at the time this bill was filed, 
amounted to $57,000. This fund is in the Treasury 
of the United States within the District of Columbia, 


and subject to the jurisdiction of the Court. 

Another case sustaining the jurisdiction of the 
Court is: 
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McAdoo r.y. Ormes, 47 1). C. App. 3G4. 

i 

It here appeared that Congress had appropriated 
$1,200 to pay a judgment in the Court of Clhims in 
favor of one Susan Sanders. Belva A. Lockwood 
claimed an equitable lien against this fund and 
brought suit in the Supreme Court of the ^District 
to establish such lien, to restrain the Secretary! of the 
Treasury from paying the fund, and for the appoint¬ 
ment of a receiver. The Treasurer objected! to the 
jurisdiction of the Court on the ground that the sub¬ 
ject-matter of the suit was a mere indebtedness of 
. i 

the United States and was not properly within the 

district over which the Court had jurisdiction. 

This Court overruled this contention, saying: 


“It is well settled in this jurisdiction that, 
where money has been appropriated by Congress 
to satisfv a finding of the court of claims, the 
officials of the Treasury Department are charged 
with the ministerial duty of making payment upon 
demand of the person in whose favor tjie ap¬ 
propriation has been made, and they may be 
compelled to make payment by mandamus; or a 
court of equity, with jurisdiction to appoint a 
receiver of the fund and control its disposition, 
mav compel its deliverv through a mandatory 
writ of injunction.” * * 

“It would be a strange rule that no debt due 
from the United States could have a situs jin the 
District of Columbia. AYliy discriminate dgainst 
the District of Columbia in favor of the balance 
of the Union?” 

After quoting from Vaughan v. Northup, 15 Pet. 1, 
with respect to the ubiquity of the United States, 
the Court further observed: 


I 
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“This is equivalent merely to a declaration that 
debts due from the government have not an ex- 
elusive situs or locality at the seat of govern¬ 
ment/’ 

On appeal, the Supreme Court, in Houston vs . 
Ormcs, 252 U. S. 469, affirmed the judgment. 

3. The Present Suit was not in Violation of the Settle¬ 
ment of War Claims Act of 1928. 

It was contended in the Court below, and it may 
be so contended here, that notwithstanding what has 
been said, the Court below was without jurisdiction 
of the subject matter of the suit because it was in 
violation of the provisions of the Settlement of War 
Claims Act approved March 10, 1928 (45 Stats, p. 
254), which, by Section 2, subsection (g), provides 
that payment of an award made by the Mixed Claims 
Commission shall be made only to the person on be¬ 
half of whom the award is made, with certain excep¬ 
tions. One of these exceptions is: 

“(3) If a receiver or trustee for the person 
on behalf of whom the award was made has been 
duly appointed by a court in the United States 
and has not been discharged prior to the date 
of payment, payment shall be made to the re¬ 
ceiver or trustee or in accordance with the order 
of the court;” 

As the purpose of this suit is to establish that this 
award constituted a trust; that the Z. & F. Corpora¬ 
tion had no .real interest in the award or the fund 
for the payment thereof; that the beneficial interest 
is owned by; the plaintiffs and others similarly sit¬ 
uated; and that a receiver be appointed to take pos- 


session of the fund and distribute it to those; whom 
the Court decrees are entitled to it, the instant case 
falls within this exception. 

Disregarding this exception, however, many cases 
support the plaintiffs’ contention that Congress did 
not intend to deprive a court of equity of the I power 
of determining the equitable rights of persons in and 
to a fund of the character here involved. 

Johnson vs. Toivsley, 13 Wall. 72. 

Comegys vs. Vassey, 1 Pet. 191. 

i 

In the latter case the Court held that although a 
commission appointed to make awards for losses in¬ 
curred by depredations of the Spanish Government 
upon United States shipping had power and abthor- 
itv to determine the validitv of claims asserted be- 

V * 

fore it, it did not follow that the commission j could 
adjust conflicting rights of citizens to the ifunds 
awarded; that the proper forum for the adjudication 
of such rights was in the established courts. 

I 

Williams vs. Heard , 140 U. S. 529. i 

| 

Here the Court, in denying the contention thbt the 
Court had no power to order that the award bej paid 
to any person other than the one named in the 
award, held that the function of the Alabama Claims 
Commission was performed when it rendered judg¬ 
ment on the merits of the claims presented to it. 
The ownership of the respective claims was a! fact 
properly to be determined by a court. 

Phelps vs. McDonald, 99 U. S. 298, in which the 
same doctrine was announced. 
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Houston vs. Onnes, 252 l\ S. 4(39, supra. 

This case settles the matter bevond controversy. It 
will be remembered that Belva Lockwood had brought 
a suit in equity in the Supreme Court of the District 
to establish a lien upon a fund appropriated by Con¬ 
gress for the payment to one Sanders. The appoint¬ 
ment of a receiver was also prayed for. The lower 
court adjudged a lien on the fund in favor of Lock- 
wood, appointed a receiver to collect the fund from 
the Secretary of the Treasury, and directed him to 
pay the fund in his hands over to the receiver. 

Congress! in an appropriation act, had directed tlie 
Secretary of the Treasury to pav to claimants in the 
act named, the several sums appropriated therein. 
Nevertheless, this Court sustained the action of the 
Court below, and its judgment was affirmed in the 
Supreme Court, which, in its opinion, said: 

“In the present case it is conceded, and prop¬ 
erly conceded, that payment of the fund in ques¬ 
tion to: the defendant Sanders is a ministerial 
duty, the performance of which could be com¬ 
pelled by mandamus. But from this it is a nec¬ 
essary !consequence that one who has an equit¬ 
able right in the fund as against Sanders may 
have relief against the officials of the Treasury 
through a mandatory writ of injunction, or a re¬ 
ceivership which is its equivalent, making Sanders 
a party so as to bind her and so that the decree 
may afford a proper acquittance to the Govern¬ 
ment. The practice of bringing suits in equity 
for this purpose is well established in the courts 
of the District {Sanborn r. Maxwell, 18 D. C. 
App. 245; Roberts r. ConsauL 24 D. C. App. 551, 
562; Jones v. Rutherford. 26 D. C. App. 114; 
Parish v. McGowan, 39 D. C. App. 184; s. c. on 
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appeal, McGowan v. Parish, 237 U. S. 285, 295). 

Confined, as it must necessarily be, to cases where 

the officials of the Government have onlvl a min- 

«/ 

isterial duty to perform, and one in which the 
party complainant has a particular interjest, the 
practice is a convenient one, well supported by 
both principle and precedent.” 

i 

i 

Finally, in Mellon vs. Orinoco, 266 U. S. 121> supra, 
the Supreme Court definitely determined the point 
under discussion. In this case, as already seen, 
Venezuela paid a certain fund into the Treasury of 
the United States as the result of diplomatic hegotia- 
tion with respect to claims against Venezuela. The 
United States had no interest whatever in this fund. 
An Act of Congress (29 Stat. 32) provides that monies 
received bv the Secretarv of State from foreign gov- 
ernments in trust for citizens of the United j States 
shall be covered into the Treasury, and that the Sec¬ 
retary of State shall determine the amount due; claim¬ 
ants respectively from the fund and certify the same 
to the Secretary of the Treasury, who shall^ upon 
presentation of the certificates, pay the amounts so 
found to be due, and that “each of the trust! funds 
covered into the Treasury as aforesaid is hereby 
appropriated for the payment to the ascertained bene¬ 
ficiaries thereof of the certificates herein provided 
for” (Italics supplied). 

The Secretary of State certified to the Secretary 
of the Treasure that a certain amount was due the 
Orinoco Company. The Orinoco Iron Compariy, for 
reasons stated in its bill, claimed a lien up (in the 
fund and sued to establish its lien and to enjoin the 
Treasury from paying the amount thereof t;o the 
Orinoco Company. 
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The Secretary of the Treasury objected to the 
jurisdiction of the Court to require him to pay the 
fund to any one other than the person named in the 
certificate of the Secretary of State. This Court 
overruled this objection, citing McAdoo r. Gnues, 
supra. In disposing of this contention, the Supreme 
Court, in affirming the judgment of this Court, said: 


“It is contended, on behalf of the Secretary of 
the Treasury, that his duty in this regard is 
entirely ministerial, that he must carry out tlie 
behest of the Secretary of State, who is charged 
by law with determining who the proper claim¬ 
ants are, and therefore that, after the decision 
of the Secretary of State, no court may interfere 
between the payment by the Secretary of the 
Treasury to the claimant found to be entitled. 
We consider this question to be already settled 
bv the decisions of this Court against the govern- 
ment's contention.” 


From all the foregoing authorities, it is therefore 
clear that the Court below had jurisdiction of the 
subject matter of the present suit. 
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THE BILL STATES A CAUSE OF ACTION. 

I 

The fund deposited by the German Government to 
the credit of Zimmermann and Forshay in the Deutsche 
Bank, Berlin, in payment of the interest coupons on 
the bonds owned by the plaintiffs’ testator, Gustave 
Doerschuck, belonged to him, and Zimmermann and 
Forshay held the fund as trustees for Doerschuck. 
They could not legally as trustees purchase this trust 
fund, or in effect purchase it by themselves paying 
the interest out of their own funds to Doerschuck, 
and, thereafter treating the fund in the Deutsche 
Bank as their own, make and keep a profit thereon. 
Such profit belonged in equity to Doerschuckj their 

cestui que trust. i 

i 

1. Zimmermann and Forshay were trustees for 
Doerschuck of the marks deposited by the German 
Government to their credit in the Deutsche Bank in 
payment of interest coupons on the bonds belonging 
to Doerschuck. 


From the facts alleged in the bill which aije ad¬ 
mitted by the motions to dismiss, it appears! that 
when the plaintiffs’ testator, Gustave Doerschuck, 
bought his German bonds from Zimmermann and 
Forshav, the bonds themselves were not delivered. 
Evidence of their ownership by Doerschuck was rep¬ 
resented by a so-called interim certificate. The bonds 
themselves, together with the bonds of some j 3000 
other purchasers from Zimmermann and Forjshay, 
were deposited in the Deutsche Bank in Berlin! So 
far as the German Government was concerned, it, of 


i 

i 

i 


i 

i 
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course, not knowing the actual purchasers of the 
bonds, treated them as the property of Zimmermann 
and Forshay. Having sold these bonds and having 
been paid for them, Zimmermann and Forshay did 
not own them but held them for the purchasers there¬ 
of. Thev therefore became trustees of the bonds for 
•» 

tlie benelit of the purchasers of them who held cer¬ 
tificates as evidences of their ownership. 

These bonds had coupons attached to them for the 
interest payable thereon, it is obvious that these 
coupons belonged to the owners of the bonds, al¬ 
though as between the German Government and Zim¬ 
mermann and Forshay the latter were apparently the 
owners of the bonds, and of the coupons. They, as 
long as the!bonds were in their possession, were of 
course under obligation to collect the interest monev 
in exchange for the coupons and account to the vari¬ 
ous purchasers of the bonds for the proceeds so col¬ 
lected. It follows, that when the German Govern¬ 
ment paid the interest on the bonds into the Deutsche 
Bank to the! credit of Zimmermann and Forshay and 
detached the coupons representing such interest, the 
funds so deposited to the credit of Zimmermann and 
Forshay belonged in fact to the purchasers of the 


bonds. 

This deposit, therefore, became a trust fund for 
the benefit of those purchasers, and Zimmermann and 
Forshay were the trustees of that fund, having no 
right, title or interest in it except as such trustees. 
In other words, being in possession of the fund and 
having a naked legal title to it, the equitable title 
was in the real bondholders. 

It is a familiar principle of equity that where the 
legal title to property is obtained by one person but 
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the beneficial interest therein belongs to another, 
the holder of the legal title is a trustee for thie real 
owner of the property. As said by the Supreme 
Court in Moore vs. Crawford, 130 U. S. 122, lj28: 

■ I 

“Whenever the legal title to property is ob¬ 
tained through means or under circumstances 
‘which render it unconscientious for the holder 
of the legal title to retain and enjoy the benjeficial 
interest, equity impresses a constructive tnjist on 
the property thus acquired in favor of thie one 
who is truly and equitably entitled to the |same, 
although he may never, perhaps, have anyj legal 
estate therein; and a court of equity has ^juris¬ 
diction to reach the property either in the hands 
of the original wrongdoer, or in the hands of 
any subsequent holder, until a purchaser oil it in 
good faith and without notice acquires a ljigher 
right and takes the property relieved from the 
trust.’ Pomeroy Kq. Jur., par. 1053.” 

The same author (Pomeroy) is quoted with ap¬ 
proval by this Court in Orinoco Company vs. Orinoco 
Iron Company, supra, to the following effect : 

i 

“If one party obtains the legal title to prop¬ 
erty, not only by fraud or violation of confidence 
or of fiduciary relations, but in any other uncon¬ 
scientious manner, so that he cannot equitably re¬ 
tain the property which legally belongs to another, 
equity carries out its theory of a double owner¬ 
ship, equitable and legal, by impressing a j con¬ 
structive trust upon the property in favor ojf the 
one who is in good conscience entitled to it^ and 
who is considered in equity as the benejficial 
owner. ’ ’ 

i 

See also 

| 

26 R. C. L., paragraph 83, Page 1236. 

Stern v. Wing, 135 Mich. 331, 97 N. A\ .—791. 
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In tlie case of Van Alen v. American National Bank, 
52 X. Y. 1, (cited in National Bank v. Insurance Com¬ 
pany, 104 U. S. 54, 70), it was decided that when an 
agent deposited in a bank to his own account the 
proceeds of property sold by him for his principal, 
under instructions thus to keep it, a trust is impressed 
upon the deposit in favor of the principal, and his 
right thereto is not affected bv the fact that the 
agent, instead of depositing the identical monies re¬ 
ceived by him on account of his principal, substitutes 
other monies therefor. 

The Supreme Court of the United States, in Na¬ 
tional Bank r. Insurance Company, 104 U. S. 54, Page 
70, (supra) observed: 

“This doctrine of equity is modern only in the 
sense of its being a consistent and logical exten¬ 
sion of a principle originating in the very idea 
of trusts, for they can only be preserved by a 
strict enforcement of the rule that forbids one 
holding a trust relation from making private use 
of trust property. It has been repeatedly recog¬ 
nized and enforced in this court.” 

Finally, the Supreme Court, in a later case, said: 

“There can be no doubt of the general propo¬ 
sition that where money is placed in the hands 
of one person to be delivered to another, a trust 
arises in favor of the latter, which he may en¬ 
force by bill in equity, if not by action at law. 
The acceptance of the money with notice of its 

ultimate destination is sufficient to create a dutv 

•» 

on the part of the bailee to devote it to the pur¬ 
poses intended by the bailor. * * * 

“And in enforcing such trust, a court of equity 

mav make such incidental orders as mav be nee- 
* & 
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essary for the proper protection and distribu¬ 
tion of the fund.” j 

j 

McKee vs. Lamon, 159 U. S. 317-322. 

' i 

i 

i 

i 

2. /Am menu cum and For shay, by purchasing pi arks 
in the open market, depositing the same in the 
Deutsche Bank, and delivering checks drawn an this 
account to the owners of the bonds in payment of the 
interest coupons as their own, wrongfully purchased, 
while they were trustees for the owners of the bonds, 
the trust fund, which they thereafter used foV their 
own benefit. 

The fund deposited by the German Government to 

the credit of Zimmermann and Forshav in the 

* 

Deutsche Bank, Berlin, in payment of the interest 
coupons on the bonds owned by Doerschuck and 
others, was not permitted by the German Govern¬ 
ment to be withdrawn from the Deutsche Baiik by 

Zimmermann and Forshav until some time ini 1920. 

* 

In 1919 Zimmermann and Forshay bought for 4! cents 
each in the open market enough German marks to 
pay the interest represented by the coupons detached 
by the German Government; and having deposited 
these marks in another fund in the Deutsche Bank, 
drew checks on it in payment of the interest di^e the 
owners of the bonds. Having done this, although the 
interest payments made by the German Government 
were still in the Deutsche Bank to the credit of Zim¬ 
mermann and Forshav, tliev thereafter treated that 
fund as their own, as is indubitable evidenced bv 
the fact that, without notice to the plaintiffs orjother 
owners of the bonds, tliev made a claim in their own 
name and for their own benefit before the Mixed 


i 
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essary for the proper protection and distribu¬ 
tion of the fund.” 


McKee vs. Lam on, 159 U. S. 317-322. 

2. Zimmermann and Forshay, by purchasing [marks 
in the open market, depositing the same in the 
Deutsche Bank, and delivering checks drawn (\n this 
account to the owners of the bonds in payment j of the 
interest coupons as their own, wrongfully purchased , 
while they were trustees for the owners of the hands, 
the trust fund, which they thereafter used for their 
own benefit. 

i 

The fund deposited l>v the German Government to 
the credit of Zimmermann and Forshay ijn the 
Deutsche Bank, Berlin, in payment of the interest 
coupons on the bonds owned by Doerschuek and 
others, was not permitted by the German Govern¬ 
ment to be withdrawn from the Deutsche Bank by 
Zimmormann and Forshav until some time ini 1920. 
In 1919 Zimmormann and Forshay bought for 4j cents 
each in the open market enough German marks to 
pay the interest represented by the coupons detached 
by the German Government; and having deposited 
these marks in another fund in the Deutsche IBank, 
drew checks on it in payment of the interest due tlie 
owners of the bonds. Having done this, although the 
interest payments made by the German Government 
were still in the Deutsche Bank to the credit of Zim- 
mermann and Forshav, tliev thereafter treated that 
fund as their own, as is indubitably evidenced by 
the fact that, without notice to the plaintiffs orjother 
owners of the bonds, they made a claim in their own 
name and for their own benefit before the Mixed 
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Claims Commission for losses sustained to that ac¬ 
count by reason of depreciation of the German Mark, 
and thereafter assigned this claim to the Z. & F. 
Corporation for the benefit of their creditors. This 
was in effect, and indeed in fact, a purchase by Zim- 
mermann and Forshay, trustees of this fund in the 
Deutsche Bank, of the trust fund belonging to their 
beneficiaries. It is well settled l»v innumerable cases 
that a trustee cannot purchase the trust property, 
no matter whether his intention in that respect is 
honest or not; and that la* certainly cannot purchase 
the trust fund to advantage himself. Such a pur¬ 
chase shall not be allowed the realization of the pur¬ 
pose of a trustee to use a trust fund for his own 
benefit. This is the universal holding of the courts. 

26 K. C. L., p. 132b-26, and cases cited. 

The doctrine is thus stated by the Supreme Court 
of the United States in Michoud vs, (lirod, 4 How. 
*)()*>, oo2, 0061 


“The rule of equity is, 
prudence with which we 
purchase by a trustee or 
property of which lie ha 


in every code of juris- 
are acquainted, that a 
agent of the particular 
s the sale, or in which 


he represents another, whether he has an inter¬ 


est or not ,—per inter posit am 
fraud on: the face of it. * * 


personam ,-—carries 
* And therefore, if 


a trustee; however strictly honest, should buy for 
himself an estate from his cestui que trust, and 
then should sell it for more, according to the 


rules of a Court of equity, from general policy, 
and not from any peculiar imputation of fraud, 
he would be held still to remain a trustee to all 


intents and purposes, and not be permitted to 
sell to or for himself.” 



And by this Court in Magruder vs. Drury, 317 App., 

D. C., 519. 545: j 

| 

I 

i 

i 

“It is true that a trustee should not deal with 
himself, and in any transaction with the trust 
fund, in which he has made a loss by such deal¬ 
ings he should he held to the strictest Recount. 
If, on the other hand, he realized profits, he 
should he made to account fully for thetn. Xo 
principle is better settled than that a jtrustee 
shall not make a personal profit from thej use of 
trust funds.” 


ruder the rule laid down bv the foregoing author- 
ities, it is obvious that, although Zimmermann and 
Forshay presented their claim to the Mixed iClaims 
Commission for an award for loss on the bajnk de- 
posit standing in their name in the Deutschci Bank 
and consisting of the interest paid by the German 
Government, yet in equity, such claim and any| award 
made with respect thereto inured to the benefits of the 
real owners of the deposit, namely, the owners! of the 
bonds who were the cestui que trust nit of the deposit 
or trust fund. ! 


Even if Zin/n/ern/auu and For shat/ had not pur¬ 
chased the trust fund, inasmuch as the// had no real 
interest in it, an if recover// by them or their aftsiynee 
of any loss thereto/ betonys to the plaintiffs, the 
equitable owners thereof , less the value of the iniarhs 
which they received front Zin/n/ennau/t and Forshay. 


AVe have seen that the fund deposited by the Ger¬ 
man Government in the Deutsche Bank to thej credit 
of Zimmermann and Forshay in payment of tjhe in- 

i 

terest coupons on the bonds owned by the plaintiffs 
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and other purchasers thereof, was a trust fund in 

which Zimmermann and Forshav had no real interest 

* 

and the equitable title to which was in the plaintiffs 
and the other bondholders. 


That fund subsequently was paid over to Zimmer¬ 
mann and Forshav. Its character as a trust fund was 
in no wav changed when Zimmermann and Forshav 
got possession of it. Had Zimmermann and Forshav 
not purchased marks in the open market and paid 
them over to the owners of the bonds in payment of 
interest due thereon, as above set forth, the bond¬ 
holders would be the persons entitled to claim the 
loss on the deposit, obtain the award for such loss 
and receive the money in payment thereof. Xo part 
of that award or the fund received to pay it would 
have belonged to Zimmermann and Forshav whether 
the claim for it was prosecuted in their name or not. 
Therefore, the award in satisfaction of the loss on 


the trust fund belonged equitably to the plaintiffs and 
other bondholders. 


Was anv change made in the character of the fund 
as a trust fund, by reason of the purchase by Zim¬ 
mermann and Forshav in the open market of marks 
and the payment thereof to the bondholders? Mani- 
festlv not. This pavment bv Zimmermann and For- 
shay of the marks purchased by them was entirely 
voluntary. At that time (1919) there was no Mixed 
Claims Commission and no machinerv bv which re¬ 


covery of a loss in the value of the trust deposit in 
the Deutsche Bank could be recovered. If payment 
of the amount due in marks would have deprived the 
owner of a bank deposit from recovering his loss 
through an award made by the Mixed Claims Com¬ 
mission, the owner of every bank deposit in Germany 
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would have been deprived of his right to rdcover 

sucli loss because every bank deposit was eventually 

paid, the restrictions against such payment hjaving 

been removed early in 1920. The payment df the 

marks did not deprive any owner of a bank deposit 

of his right to claim before the Mixed Claims |Com- 

mission the loss thereon since the awards made bv 

* 

the Commission in this respect were not based upon 
non payment of the deposit, but upon the fact that 
the owner of it had made a loss because, by reason 
of the Exceptional War Measures taken by Gcrinanv, 
lie was prevented from withdrawing his deposit jwhile 
it was still worth something. 

Hence, it follows that Zimmermann and Forshay 
by paying the bondholders interest in marks which 
they had purchased and which were then valujed at 
4 cents per Mark, merely reduced the loss sustained 
by the bondholders with respect to the fund ijn the 
Deutsche Bank which they equitably owned anjd for 
recovery of which loss through their trustees,! Zim¬ 
mermann and Forshay, they were entitled to be!paid. 
Therefore, Zimmermann and Forshay, in making the 
claim for the loss on the bank deposit, wer^ still 
trustees for the bondholders and the award obtjained 
by them or their assignee, the Z. & F. Corporation, 
belonged to the bondholders. As this award Was at 
the rate of 16 cents per Mark and the bondholders 
had received Marks at 4 cents each, the real arhount 
of loss on the deposit sustained by, and which is now 
due the bondholders is at the rate of 12 cents per 
Mark. 


i 

j 
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■i. Acquiescence by the bondJudders in the payment 
to them by Z/immermann and Forshay of the interest 
on their bonds did not bar their riyht or interest in 
the award made by the Mixed Claims Commission. 


This is apparent from what lias already been said. 

It is onlv necessary to add that from the authorities 

• • 

which have already been cited, it is established that 
where an award is made in the name of one person 
for a loss which has actually been suffered bv an- 
other, the one recovering the award is the trustee for 
the person who has actually suffered the loss, and a 
court of equity will enforce the rights of the person 
who is entitled to the sum awarded in payment of 
such loss. 

It was contended in the Court below bv the Z. & F. 

• 

Corporation that the payment by Zimmermann and 
Forshav to the bondholders of marks in satisfaction 
of the interest due on their bonds amounted to full 
accord and satisfaction of their claim for interest 
or for any losses upon the fund deposited in the 
Deutsche Bank by the German Government in pay¬ 
ment of such interest. From what has been said, it 
is manifest this contention is untenable and is with¬ 
out merit. 


At the time the interest was pa id by Zimmermann 

and Forshay no treaty of peace between the United 

States and, Germany had been signed and the Mixed 

(Maims Commission had not been established. To 

claim that Zimmermann and Forshav, bv voluntarily 

• * • 

paying the sum of money in apparent settlement of 
a debt due by the German Government deprived the 
owners of the fund which the German Government 
paid to satisfy that debt, of their interest in an 
award made long after bv a Commission which did 
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not exist at the time of the payment by Zimmermann 

and Forshav, is indeed remarkable. 

* l 1 . 

The question has been settled by the Supreme 

Court in Fire Insurance Assn. vs. Wickham, 141 U. S. 
564, 577, in which the Court stated the rule as| fol¬ 
lows : 


“The rule is well established that where! the 
facts show clearly a certain sum to be due from 
one person to another, a release of the entire 
sum upon payment of a part is without consid¬ 
eration, and tlie creditors mav still sue and re- 
cover the residue.” 

It is respectfully submitted, therefore, that the bill 
in this case states a cause of action and a meritori¬ 
ous one. 

i 

Questions Raised by Answer of Z. & F. Corporation. 

There yet remain a few questions to be considered 
which were raised by the Z. & F. Corporation iji its 
answer. These require, however, but little discussion. 

i 

(a) The defense of laches and the statute of limi¬ 
tations. 

I 

Although courts of equity, when they have concur¬ 
rent jurisdiction with courts of law, will hold them¬ 
selves bound by the statute of limitations goveilning 
actions at law upon the same demand (Washington 
L. <0 'Trust Co. vs. Darling, 21 App. I). C., 132, 140), 
it is unnecessary here to discuss the question whether 

i 

the three year statute of limitations in force in! this 
District (Code I). C., 1929, Sec. 341), or the equitable 
bar of laches would be an appropriate defense jin a 
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case of this character. Neither has any application 
to the case at bar. This suit in substance is one to 
enforce a lien upon a fund to be used for the pay¬ 
ment of an award made in favor of the Z. & F. Cor¬ 
poration. i No lien of the plaintiffs thereon could 
have existed until the award was made. Had they 
filed suit before the award was announced, they would 
have had no standing in court. The plaintiffs’ cause 
of action, therefore, did no arise until that event took 
place on January 14, 1927. This suit was filed July 
13, 1929. It was, therefore, brought well within the 
period of limitations; and as nothing took place be¬ 
tween the dates just mentioned to the prejudice of 
the Z. & F. Corporation (on the contrary it was ben¬ 
efited to the amount of over $400,000 by the failure 
of the plaintiffs to commence their action sooner), 
the plaintiffs were under no circumstances guilty of 
laches. The Court below ignored this defense. 


(b) That the plaintiffs' testator should have as- 
serted his claim in the bankruptcy proceedings against 
Zimmer maun and Forshay. 


The plaintiffs' testator and the other bondholders 
similarly situated, were not creditors of Zimmermann 
and Forshay. The ordinary relation of creditor and 
debtor between them did not exist. Neither plaintiff 
nor the interveners nor other bondholders were men¬ 
tioned in the bankrupt's schedule of creditors (R. 
44). None of the creditors of Zimmermann and For¬ 
shay was entitled to any part of the fund received 
bv Zimmermann and Forshav from the Deutsche 
Bank which had been deposited therein by the Ger¬ 
man Government in the manner hereinbefore stated. 
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i 

By no possible rule of law or in any other w|ay was 
the plaintiffs’ testator a general creditor of Zimmer- 
mann and Forshay. If he had tiled his claim! in the 
bankruptcy proceedings in order to participate in 
whatever distribution of the bankrupt's estatcf might 
tinallv be made, he would doubtless have waived any 
assertion of his absolute right to his proportionate 
share of the loss afterwards awarded bv the; Mixed 
Claims Commission on the particular fund iij which 
Zimmermann and Forshay, as above shown, jliad no 
title or ownership other than as trustee foil Doer- 
schuck and the others. This defense, therefore, is 
without merit and was also ignored bv the! Court 
below. 


Grounds of Decision by Court Below. 

It may perhaps be in order to discuss for a ihoment 
the grounds upon which the justice who hehrd the 
case decided it. Tliev have already been stated in 
this brief. 


1. That the plaintiff's’ testator did not protest or 
claim he was not receiving all he was entitled to when 
Zimmermann and Forshay voluntarily paid him in 
October , 1919 , the amount of the interest then \due on 
the bonds. 

It is a sufficient answer to ask on what ground 
could he have protested and what information! did he 
have upon which to found a claim that he M'as not 
receiving all that was due him? Unless lie! had a 
prophetic vision not vouchsafed to other members 
of the human race, he could not possibly theft have 
known that there would be an agreement between 
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Germany and the United States with respect to the 
settlement of claims, a mixed commission to hear and 
determine them, and a ruling by the commission that 
they would award to claimants losses upon the de¬ 
posits in tfye German banks by reason of the action 
of the German Government in preventing such de¬ 
posits from being withdrawn. And there is nothing 
in the bill or elsewhere in the record to show that 
Doerscliuck knew or had any means of knowing in 
what manner Zimmermann and Forshay had obtained 
the marks which they were paying him. 

2. Failure to allege that Doerscliuck was not de¬ 
ceived or misled by Zimmermann and Forshay. 

Whether the plaintiffs* testator was or was not 

misled or deceived bv Zimmermann and Forshav is 

• •> 

utterly irrelevant; but even so, Doerscliuck was lulled 
into quiescence by the action of Zimmermann and 
Forshay in paying him the interest on the bonds, and 
by such action on their part was deceived to the ex¬ 
tent of not knowing that the payments of interest 
made by the German Government for deposit in tlu* 
Deutsche Bank were still there and would later be¬ 
come the foundation of an award for losses in the 
value of such deposits. He was also prevented from 
filing a claim before the Commission. 

3. Failure to allege that Doerscliuck received less 
than if the fund in the Deutsche Bank had been 
turned over to Zimmermann and Forshay. 

What possible relation to the case made by the bill 
would an allegation be that Doerscliuck received less 
than he would have gotten had the fund in Germany 
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been turned over to Zimmermann and Forshay Iwhen 
thev gave him their check for the interest? The fund 
was not turned over, and the loss on it by deprecia¬ 
tion was recovered. Zimmermann and Forshav jcould 
not, as trustees of the fund, take any voluntary Action 
which would deprive the cestui que trustent of any 
benefit accruing to the trust fund, and then take! such 

*- 7 i 

benefit for themselves. 

The question of the acquiescence by the plaintiffs’ 
testator of the payment of interest to him by j Zim¬ 
mermann and Forshav has alreadv been discussed. 

* » 

Xo further consideration of this point is necessary. 

Finally, it is apparent that the Trial Justice over¬ 
looked the real case made by the bill, which wlas to 
establish and enforce the plaintiffs’ equitable lien and 
ownership of the fund involved. 

| 

CONCLUSION. j 

i 

i 

It is respectfully submitted that, for the foregoing 
reasons and upon the authorities cited, 

1. The Court below has jurisdiction of the parties 
to and the subject-matter of the suit. 

2. The bill states a cause of action. 

3. None of the defenses claimed to arise frorfi the 
admitted averments contained in the bill is applicable 
or meritorious. 

Therefore, the Court below erred in dismissing the 
bills, and the decrees appealed from should b|e re¬ 
versed. 


Louis Titus, 

Attorney for Appellants, 


i 

| 
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Statement of the Case. 

I 

Appellants’ brief states the case quite fulljy 
and therefore it is unnecessary for us to restate 
it. We do find it necessary, however, to correct 
certain misstatements. 

1. On page 9 beginning about the middle of the 
page, it is stated that Mr. Justice Bailey in enter¬ 
ing the orders of dismissal now appealed from 
ignored certain decisions of Mr. Justice Stafford. 
The order of Mr. Justice Stafford referred to, 
which overruled a motion on special appearance 
to dismiss for lack of jurisdiction, was entered 
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in 1030. The argument before Mr. Justice Bailey 
upon the sufficiency of the complaint as stating a 
cause of action, and his decision holding that no 
cause iof action was stated were not until 1931. 
Apparently these statements were made under the 
impression that these decisions were made at 
about the same time, both having been made in 
the month of March, but the decision uphold¬ 
ing jurisdiction was in March of 1030 and the 
decree of dismissal was not until March of 1031. 
Just how this confusion arose we cannot under¬ 
stand as the dates are properly set forth in the 
preceding page of this same brief; nor do we 
understand the reason for making the statement 
as no argument is predicated upon it. 

2. In the argument under Point 1 it is stated 
that Z. & F. Corporation submitted to the juris¬ 
diction of the Court by tiling its answer with¬ 
out waiting for any service of process by publica¬ 
tion or otherwise, thereby waiving the objection 
to the jurisdiction previously made on special 
appearance (Brief, pp. 12-13). The argument 
made is not sound as a proposition of law, the 
defendant whose property lias been in effect at¬ 
tached certainly not being required to await the 
pleasure of a plaintiff in issuing process. The 
objection to the jurisdiction was seasonably 
made by a special appearance, and an exception 
was taken and noted to the decision of the Court 
overruling the objection and sustaining the juris¬ 
diction (R., pp. 32, 46). ruder these circum¬ 
stances the Defendant can then plead further 
without waiving its objection, particularly if in 
its answer as in this case the objection is still 
insisted upon (Harkness v. Hyde, 98 V. S. 4?6). 

Appellants' argument in this case, however, is 
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i 


predicated upon another misstatement of the rec¬ 
ord, because process was issued and served upon 
this Defendant in New York before its answer 
was tiled. The original process which had been 
issued was returned not found on February 15, 
1930, and on the same date an alias was issued. 
This alias was served upon the president of this 
Defendant in New York Citv on February 19, 
1930, and with the fact of service endorsed upon 
it was filed with the Clerk of the Court on March 
4, 1930. The answer, which included the renewal 
of the objection to the jurisdiction, was not filed 
until March 10, 1930, approximately three weeks 
after the summons had been served (R., p. 3^). 
The order overruling the motion on special ap¬ 
pearance to dismiss the bill in intervention was 
entered on March 12, 1930 (R., p. 46). After 
this order the Defendant, filed its answer to the 
complaint in intervention. 

In printing the transcript of the record lie- 
low, various portions, including the process which 
was issued as above stated and the answer to the 
complaint in intervention, were omitted because 
deemed unnecessary for consideration of the 
questions presented by this appeal. We take jit 
for granted, however, that counsel for Appel¬ 
lants, upon his attention being called to his mis¬ 
statement, will concede his mistake and that it 

7 i 

will not be necessary to have the transcript npw 
on file supplemented by the addition of the 
omitted portions of the record below. 


3. In the argument under Point II, Appel¬ 
lants’ brief states (pp. 34-35) that the award 
made to this Defendant against which this shit 
is directed, was an award of damages in satis¬ 
faction of a loss which, as we understand the 



4 


argument, is claimed to have created a cause of 
action, the equitable, if not the legal, ownership 
of which was in these Plaintiffs. These state¬ 
ments and arguments indicate a total misconcep¬ 
tion of the award which the Mixed Claims Com¬ 
mission entered in favor of this Defendant. This 
award was not an award of damages for a loss 
resulting from depreciation in Dollars of the 
value of Marks. It was a judgment upon an 
indebtedness owing originally by a German na¬ 
tional, the Deutsche Bank, to an American 
national, Zimmer man n & Forshay, which indebt¬ 
edness the German Government by special agree¬ 
ment assumed and agreed to pay at the rate of 
1G cents per Mark. As in any other judgment 
upon an indebtedness, the necessary prerequisite 
to a judgment was ownership and previous non¬ 
payment of the debt at the time the judgment 
was entered. 

In the argument we discuss this more fully, 
and endeavor to point out its pertinency and 
bearing upon the decision of this appeal. We 
deemed it proper to call attention to it here be¬ 
cause Appellants' whole argument, as we under¬ 
stand it, is predicated upon this misunderstand¬ 
ing and misstatement, as to the nature and char¬ 
acter of the Mixed Claims Commission award 
which js the subject matter of the suit. 

Questions Presented by This Appeal. 

The decrees appealed from are decrees dismiss¬ 
ing the complaint and the complaint in inter¬ 
vention upon the defenses in point of law and 
motion to dismiss contained in the answer (R., 
pp. 49-50). This motion to dismiss, in effect a 
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demurrer, sets forth seven separate grounds (RJ, 

pp. 32-33), but several of them are really merely 

alternative ways of stating the same objection. 

Thev mav be summarized as follows: 

•. * 

First: Want of jurisdiction (Objections 1, £ 
and 3). 

Second: Failure of the complaint to state a 
cause of action (Objections 4, 5 and 6). 

Objection 7 is based upon failure to file claim 
in bankruptcy against Zimmerman & Forshay. 
This ground of objection to the complaint is not 
now insisted upon, as the vital facts appear nqt 
in the complaint, but as an affirmative defense 
in the answer. 

Appellants argue in addition the question o;f 
laches and the defense of the Statute of Limita¬ 
tions (see Appellants' Brief, pp. 37-38). Neither 
of these defenses is included in the grounds as¬ 
signed in the motion of Defendant to dismiss, 
but both are set forth as special or affirmative 
defenses (pars. 17-10 of Answer, R., pp. 38-39)|. 
In view of this we do not see how the question 
of any statute of limitation, even if applicable 
to this suit in equity, is presented by this appeal. 

The question of laches, however, is one thafr 
is alwavs before the Court whenever anv suit 

«/ v 

in equity comes on for hearing. It is not even 
required to be pleaded, and may be taken advan¬ 
tage of at any time and at any stage upon motion 
or objection by the parties or by the Court of its 

i 

own volition. Of course, it can only be argued 
upon the facts presented by the record before 
the Court, but if it appears affirmatively froth 
Plaintiffs' own allegations in their complaint and 


i 

i 


j 

i 

i 

i 

| 

i 
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complaint in intervention that they have been 
guilty of undue delay or neglect in asserting their 
rights, the decree of dismissal may be sustained 
upon that ground as well as the grounds specially 
asserted in Defendant's motion to dismiss. 


See: 

Badger v. Badger, 2 Wall 05; 

Sullivan v. P. <£• K. R. R. Co., 04 
U. S. 806, 811; 

Hayes v. Port of Seattle, 251 U. S. 
233. 

In our argument we do not follow the same 
order ;is that of Appellants, but discuss: first, 
the sufficiency of the complaint; second, the 
question of laches; and third, jurisdiction. The 
Court below found it necessary to consider, or 
at least to decide only the first, and we believe 
that this Court may well do likewise. 

Argument . 

POINT I. 

The complaint and complaint in interven¬ 
tion fail to state a cause of action. 

Appellants’ whole case is founded upon the 
claim that these Plaintiffs and other customers 
of Zimmermann & Forsliav, who prior to the war 
had purchased German Government war bonds, 
were the real or beneficial owners of a deposit 
account in Marks which stood on the books of 
the Deutsche Bank in Berlin, Germany, in the 
name of Zimmermann & Forshay. Even if this 
were the case, it does not follow that they are 
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entitled to the relief now sought, but if, the 
allegations of the complaint are insufficient tb 
sustain this contention, the whole case fails at it|s 
inception. 

The claim of ownership of this deposit account 
in Germany is based upon the assertion that 
Plaintiffs, through purchase from the firm of Ziih- 
mermann & Forshav prior to the declaration of 
war with Germany, became the owners of German 
Government bonds that were on deposit in Berlin, 

i 

and that the account with the Deutsche Bank was 
created by the clipping and cashing of the in¬ 
terest coupons of these bonds and the depositing 
of the amount of interest in the Deutsche Bafik 
to the credit of Zimmermann & Forshay. The 
allegations of fact, as distinguished from mere 
conclusive assertions or statements, are insuffi¬ 
cient to support these contentions. 

In so far as the purchase of the bonds is con¬ 
cerned the only allegations are that they wei*e 
“purchased” and that the purchasers were givbn 
a receipt “indicating” that they were the owners 
of bonds (par. 4, Original Bill, R., p. 3; par. 3, 
Bill in Intervention, R., pp. 24-25). These alle¬ 
gations are as consistent with an executory con¬ 
tract of purchase as a consummated transaction 
resulting in the passing of title. In addition 
the allegations as to the clipping of the coupons 
and the depositing of the money in. the Deutsche 
Bank are fatallv deficient. 

It is alleged in the original bill that aftbr 
the declaration of war in 1917 the bonds were 
deposited with the Deutsche Bank at Berlin ahd 
the interest accruing was paid to the bank |>v 
the German Government in exchange for tjie 
interest coupons and the amount so deposited 
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was placed to the credit of Zimmermann & For- 
sliay (par. 5, R., p. 3). The complaint in inter¬ 
vention alleges that at the time the bonds were 
purchased—whether by Zimmermann & Forshay 
or by these Plaintiffs does not appear—the German 
Government deposited them with the Deutsche 
Bank for the account of Zimmermann & Forshay; 
and that as the interest became due the German 
Government deposited the amount of interest with 
the bank in exchange for the interest coupons, the 
interest so deposited being credited to Zimmer¬ 
mann S: Forshay (par. 4, R., p. 25). 

These allegations, we submit, leave entirely to 
surmise or guesswork the vital facts; that is the 


agreements if any and the circumstances neces¬ 
sary for determining the rights of these Plaintiffs 
and Zimmermann & Forshay in respect of the ac¬ 
count created as alleged. It does not appear for 
example whether the clipping of the coupons and 
the depositing of the amount of interest repre¬ 
sented by them was done pursuant to a pre-war 
arrangement with or authority from Zimmermann 
& Forshay and/or these Plaintiffs, nor even 
whether it was done with or without the knowl¬ 


edge, consent or acquiescence of Zimmermann & 
Forshay or the Plaintiffs. There are no similar 
allegations as to how, or under what circumstances, 
or upon what, conditions or terms the bonds were 
deposited with the Deutsche Bank. 

The circumstances being such as ordinarily 
would call for some understanding or arrangement 
with reference to this interest pending delivery 
of the bonds, there is cast upon Plaintiffs the bur¬ 
den of speaking when they come into court and ask 
for relief. If there was anv agreement or arrange- 
ment which would now operate in their favor, it 
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should have been alleged; or if there was no 
agreement then this should have been stated and 
the circumstances alleged. In the absence of any 
allegations on this point, the few facts which are 
stated must be construed against them. In equity 
as at law it is the rule that equivocal or uncer¬ 
tain allegations must be construed against the 
pleader. See: 


Dupont v. Gardner, 2.‘IS Fed. 755, 75S;| 
Continental Securities Co. v. Inter -1 
horouph II. T. Co 165 Fed. 945, 955; j 
FUinnapan v. Keefe. 250 Mass. 118, 121; 
MacGregor v. Miller. 3i>4 HI. 113. 12$; j 
Sloan v. Thomson, 58 App. 1). C. 318, | 


The Court below found it unnecessary to con-j 
sider this question, the decision being predicated; 
upon the more fundamental ground that irre¬ 
spective of what may have l>eon the situation of| 
the parties prior to October of 1919, Plaintiffs; 
at that time received from Zimmermann & Forshavl 

4/ j 


full satisfaction of whatever rights and claims| 

thev had. 

« 

The original bill alleges with reference to this! 
October, 1919, settlement that on October 23, 1919,| 
bonds of the amount purchased by Doerschuckj 
were delivered to him, minus, however, the inter-; 
est coupons due prior to July 1, 1920, and that; 
Zimmermann & Forshay also delivered to him a; 

check on the Deutsche Bank for the amount inj 

. 

Marks of the interest coupons that had been de-j 
tached (par. 5, R., pp. 3-4). It is not allegedj 
whether the bonds which were delivered to him 
were the same bonds that had been deposited in 


i 

I 
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Germany during the war. nor is there 1 anv allega- 
tion as to how or under what circumstances Zim¬ 
merman n & Forshay procured bonds to make de¬ 
livery. With reference to the check representing 
the interest, the allegations are that, by reason of 
the fact that the German Custodian of Enemy 
Property refused to permit the fund deposited dur¬ 
ing the war to l>e withdrawn, it was not drawn 
against that fund; and that “Zimmermann & 
Forshay purchased in the open market Marks 
sufficient to pay the interest on said bonds, and 
deposited the same in the Deutsche Bank and drew 
cheeks for the payment of interest on said bonds 
against the last mentioned fund'* (par. 0, It., 


p. 4). 

The allegations of the complaint in interven¬ 
tion ;u*e somewhat different although obviously 
intended to charge the same thing. It is alleged 
that during the latter part of 11)11) the Deutsche 
Bank delivered all of these bonds to Zimmermann 
& Forshay, and Zimmermann & Forshay delivered 
to each of the intervening Plaintiffs bonds that 
had been purchased by each such intervenor (par. 
4, It., ]>. 25). With reference to the interest, 
it is alleged that at the time the bonds were 
delivered by Zimmermann & Forshay the German 
Custodian of Enemy Property refused to permit 
the interest that had l>eon deposited in the Deutsche 
Bank to l>e withdrawn, and that Zimmermann & 
Forshay ‘‘purchased in the open market the num¬ 
ber of Marks which had been deposited in said 
bank in payment of said interest, and distributed 
said Marks so purchased to intervenors, in accord¬ 
ance \yith the amount of interest due each inter¬ 
venor upon the bonds so purchased and owned by 
each of said intervenors” (par. 5, It., p. 20). 


11 


Some of the language used, particularly that! 
in the complaint in intervention and in the brief 
as well, is inapt to describe what obviously is inn 
tended to be alleged. The reference to the “pur-i 
chase" of “Marks'* might imply that Zimmermannj 
& Forshay purchased and distributed actual GeH 
man paper money. Hanking practices as well ad 
Court decisions recognize the distinction between! 
dealings in tangible foreign currency as a com-j 
modify, and transactions in foreign credits (see 
Zimmermann v. It. <0 II. Chemical Co. 240 X. Y.j 
501, 505). In this case notwithstanding the in-j 
aptness of the words used, it is quite apparent! 
that all that Zimmermann & Forshav did was to 

«. i 

make additional deposits in ihe Deutsche Hank in! 
accordance with the usual banking practices and! 
to deliver to each customer a check in Marks on! 

j 

the Deutsche Hank for the amount of interest thatj 
each such customer was entitled to receive. The! 
Court below held these transactions to be a com-! 
plete settlement between Zimmermann & Forshay! 
and their customers sufficient to bar anv claim! 
against, the proceeds in Dollars finally realized! 
by this Defendant as the assignee of Zimmermannj 
& Forshay out of the impounded account with the| 
Deutsche Hank. Mr. Justice Hailey in his opinion! 


savs: 


“The bill does not allege that when this j 

payment was made, tin* plaintiff protested j 

or made anv claim that he was not receiving! 

all that he was entitled to nor that he wasj 

in anv wav misled or deceived bv Zimmer-1 
• • • 

mann and Forshav; nor that he received anv! 
less than he would have received had the! 
fund been turned over to Zimmermann and j 
Forshav at the time when the latter gave! 
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him the cheque for the interest. The plain¬ 
tiff acquiesced in this payment and can¬ 
not now claim a profit when he clearly 
would not have l>een liable, had Zimmer- 
! maun and Forshav sutTered an additional 
loss' (R., p. 4S). 

The argument in Appellants* brief on this point 
is in the nature of a confession and avoidance. 
Xo claim is made that the parties did not intend 
and understand the transaction to be a complete 
and final settlement, but in the language of the 
brief (p. 41) the contention is made that “the 
Trial Justice overlooked the real case made by 
the bilP. 

Three different arguments are advanced : 

First. That Zimmermann & Forshav, being 
trustees of the lxank account for Plaintiffs, could 
not purchase the trust fund and thereafter re¬ 
tain a profit realized (pp. 31-33). 

Second. That even Though Zimmermann & For- 
shay acquired title to the trust fund, that is 
the bank account, they did not acquire the owner¬ 
ship of the claim for damages for loss resulting 
from depreciation of the Mark (pp. 33-35). 

Third. That the payment in 101b, being a pay¬ 
ment of less than was due, did not effect com¬ 
plete settlement (pp. 36-37). 

All of these theories by necessary implication, 
if not direct admission, concede that the intention 
and agreement of the parties was as stated by the 
Trial Justice; the argument being that Equity 
will grant relief notwithstanding. That, in a 
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proper case, Equity will do just this, we do not 
question. In this suit, however, the facts alleged 
furnish no basis for the arguments made, which 
in large part if not in whole are predicated upop 
unrealities. Because of these arguments we fee! 

” i 

■ i 

compiled to state and to emphasize—perhaps un¬ 
necessarily—the fundamental factors of this situa¬ 


tion as it existed in October of 1019. 

These transactions between Zimmermann & Foii- 

shav and their customers, which are the basis of 
*• 

this suit, were transactions in German Govern¬ 
ment bonds which were payable in German money 
and in Germany. The coupons on these bonds like¬ 
wise were payable in German money and in Ger¬ 
many, and so was the account representing the 
interest coupons maturing during the war and 
deposited in the Deutsche Bank in Berlin. The 
point of this is that the ownership of this bank 
account, whether in Zimmermann & Forshay or 
their customers, represented not the right to re¬ 
ceive Dollars in the United States but Marks at 
the banking house of the Deutsche Bank in Berlin:, 
Germany. If the money on deposit had been re^ 
leased at the same time that the bonds themselves!? 
were released, the only difference in the situatiop 
would have been that Zimmermann & Forshay 
would not have been compelled to make additional 
deposits to their credit in this bank. 

The only thing that each of these parties wa$ 
entitled to receive from Zimmermann & Forshay 

i 

under anv view or theory of the situation was an 
• *• 

order on the Deutsche Bank for payment of the 
amount in this German currency which repref 
seated or equalled the amount of bond interest 
that had accrued upon the purchased bonds and 
had been deposited as it accrued in the Deutsche 

I 


i 

i 

i 

i 


I 
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Bank. So far as the holder of the check was con¬ 
cerned it could make no di{Terence to him whether 
the amount paid upon presentation of the check 
was charged against the balance to the credit of 
Zimmermann & I'orshay l>efore the new deposits 
wore made in 1 ill 1), or whether it was charged 
against the deposits made by Zimmermann & For* 
shay in 101!) as alleged in the complaint. In 
October of 1010 the German currency was the same 
as it had been before the war. It is true that its 
purchasing power in Germany was less and its ex¬ 
change* value in Dollars was not as great, but 
this cannot affect the present case. What these 
plaintiffs were entitled, to receive in October of 
101!) was an order on the Deutsche Bank for a 
certain number of Marks, and that is exactly what 

thev did receive from Zimmermann Forshav. 

• • 

The tenor of the “claim for damages" argu¬ 
ment is that in October of 1010 every American 
citizen who had had money on deposit in Germany 
had a ylaim against the German Government for 
the loss resulting from the depreciation of the 
Dollar value of the Marks when exchanged from 

German money into American money, and that 

• * 

such claims later became enforcible or collectible 
through the medium of the Mixed Claims Com¬ 
mission, quite irrespective of whether the amounts 
on deposit were collected in Marks from the 
German banks. This argument totally miseon- 
ceives the situation. 

We assume that this Court is familiar in a 
general way with this matter, but take the 
liberty of summarizing briefly the history of the 
negotiations with Germany pursuant to which 
the Mixed Claims Commission was set Tip, these 
awards were entered and payment provided for 
by means of the Settlement of War Claims Act; 
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i 
I 

i 

| 

pointing out at the beginning that in October 
of 1919, when Zimmermann & Forshav settled 
with their customers, the United States was still 

technically at war with Germany. Communicd- 

•> «. ; 

tions and business transactions had been resumed 
pursuant to general orders of the War Tradje 
Board issued under the authority of the Trading 
with the Enemy Act, but the Treaty of Peace 
with Germany was not signed until August 25, 
1921, and the agreement creating the Mixed 
Claims Commission was not entered into until 
August 10, 1922. 

A concise but complete statement of this mattejr 
was made bv the Honorable Edwin B. Parker, 

•' i 

Umpire of the Mixed Claims Commission, to the 
Senate Finance Committee during its hearings 
upon the bill which later was passed under the 
title of the Settlement of War Claims Act qf 
192S. The hearings are reported under the title 
of Return of Alien Property; Hearings before the 
Committee on Finance, U. S. Senate, 69th Con¬ 
gress, Second Session, on IT. R. 15009 (see pp. 
275-317). In addition, the records of the Mixed 
Claims Commission itself contain the complete 
original record of these awards by which Ameri¬ 
can nationals collected in Dollars at the rate of 
sixteen cents per Mark the amounts they had on 
deposit with German banks before and during 
the war. 

The agreement with Germany under which the 
Mixed Claims Commission was set up specified 
with respect to the claims to be considered asj; 
follows: 

“Article I 

I 

The commission shall pass upon the fob 
lowing categories of claims which are 
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more particularly defined in the treaty of 
August 25, 1921, and in the treaty of 
Versailles: 

(1) Claims of American citizens, aris¬ 
ing since July 31, 1914, in respect of dam¬ 
age to, or seizure of, their property, rights, 
and interests, including any company or 
association in which they are interested, 
within German territory as it existed on 
August 1. 1914; 

(2) Other claims for loss or damage to 
which the United States or its nationals 
have been subjected with respect to in¬ 
juries to persons, or to property, rights, 
and interests, including any company or 
association in which American nationals 
are interested, since July 31, 1914, as a 
consequence of the war; 

(3) Debts owing to American citizens 

bv the German Government or bv German 
« • 

nationals** (Hearings, p. 41)). 

This on its face would appear to provide ade¬ 
quate relief to American claimants, but claims of 
American depositors in German banks soon met 
serious difficulties. 

As damage claims against Germany they were 
met with early rulings of the Commission ap¬ 
plying with great strictness the rule of “proxi¬ 
mate cause*'. The Commission held that where 
property had not been seized by the German 
Government but only impounded, the impound¬ 
ing as such did not necessarily cause damage, 
and that it was necessary to prove in the case 
of bank deposits a demand for payment of the 
money and a refusal because of German war 


I 
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i 

j 

i 

I 

i 

i 

| 

i 


measures. Even then the damages allowed were 

only the depreciation in the Dollar value of the 

Mark between the date of demand and the date 

the account was released. Obviously no demand 

was possible during the war and the Mark laid 

already depreciated by the time the war was 

over. Under this rule the American depositors 

would have received onlv nominal awards. 

%/ 

As debt claims they were met bv the conten- 

«/ « 

tion of the German Government that it was not 
liable, the United States not having adopted the 
clearing house procedure set up by the Treaty of 
Versailles, and in addition it was contended that 
as the debt was payable in Germany in Maries 
an award in Dollars could be made only at the 
post-war rate of exchange. 

The Supreme Court of the United States in 
passing upon suits brought under the Trading 
with the Enemy Act for the purpose of attempt¬ 
ing to collect debts such as this out of German 
and Austrian seized property, announced this 
rule and gave support to the German contention. 


See: 


Deutsche Bank v. Humphrey, 272 
U. S. 517; | 

Zimmcrmann V. Sutherland, 274 U. fe. 


253. 


A special agreement was finally negotiated with 
the German representatives whereby Germany 
agreed that awards could be made upon these 
bank deposit claims against the German Gov¬ 
ernment and the German bank for a sum equal 
to sixteen cents for each Mark. This was slightly 
less than the pre-war rate of exchange, which 
was a fraction over seventeen cents for each 
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Mark, not twenty cents as counsel for Appellants 

states. It was pursuant to this agreement and 

this agreement only that the award involved in 

this suit was made bv the Mixed Claims Com* 

mission to this Defendant as the assignee of 

Ximmermann & Forshav. 

% 

As already stated. Appellants' brief asserts that 
payment by the German bank of the amount of 
Marks on deposit had no bearing upon the right 
to an award. This is not correct. The agree¬ 
ment with Germany specified that each claim was 
to l»e subject to any defenses and payment at 
anv time after the war bv the German bank to 
the American depositor was held sufficient to con¬ 
stitute a complete defense and a bar to any 
award. The award, therefore, was in no sense an 
award of damages against Germany but a proce¬ 
dure whereby a judgment was entered against 
the Government of Germanv for the amount 
of an indebtedness owing by a German national 
to an American national; and the American na¬ 
tional before securing the award was required 
to renounce any other procedure that might be 
available for collection of the debt. In addition 
it might be proper to point oiit that the entry 
of the award was merely a determination that 
the indebtedness existed. Xo method or proce¬ 
dure for collecting the amounts of these awards 
existed until passage of the Settlement of War 
Claims Art in 192S and even under that act the 
awards have been only partially paid. 

What would have happened if the American 
representatives had not been able to negotiate 
this special agreement with Germany is shown 
by the records of the Tripartite Claims Commis¬ 
sion, which with respect to claims against Austria 
and Hungary performed the same function as 


the Mixed Claims Commission with Germanvj. 
The Austrian and Hungarian representatives re¬ 
fused to enter into any such agreement witty 
respect to hank deposits as the German Governj- 
inent had, and as a result the Arbiter—the samf 
Judge Parker who was Umpire under the Mixed 

i 

Claims Commission agreement—applied to claims 
before the Commission the same principles applied 
by the United States Supreme Court in suits 
under the Trading with the Enemv Act. As a 
result, American depositors in Austrian and Hun¬ 
garian banks suffered a complete loss. (Sety 
Report of Bonynge, American Agent of the 
United States, to the Secretary of State, dated 
June 30, 1930, pp. 29-32, and Administrative 
Decision Xo. II of May 25, 1927.) 


The argument that the 1919 settlements were 
not final because only a partial payment uponj 
account, is predicated upon the various miscon-j 
ceptions of the situation pointed out above. The! 
argument is not clearly made, but the case cited; 
(Fire Insurance Association v. Wickham, 141: 
U. S. 564) would indicate the contention to be! 
that Zimmermann & Forshav were indebted to: 
these plaintiffs in an amount in Dollars calcu-j 
lated at the rate of twenty cents for each Mark! 


and that what they paid them was 
cents per Mark. 

Even if the transactions in 1919 be 


only four! 
considered i 


as payments of debts at less than par, they would; 
still lx* final. In Appellants* brief it is claimed! 


that ihe payment when made was 
34). Payment oven if less than 


voluntary (p. j 

i 

due, if made; 


prior to maturity or under conditions making a 


])resent payment of 
stitutes a complete 


advantage to the payee, con-1 
“aeoord and satisfaction”. 
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As we have already pointed out, however, 
Zinimermann & Forshay never owed these people 
anything in Dollars. The indebtedness arose in 
Marks, was measured in Marks, and was payable 
in Marks and in Germany, and Zinimermann & 
Forshav gave them exactlv what thev were en- 
titled lo. Fven if it were to he eon reded that there 
was some difference between the account im¬ 


pounded 
amounts 
stated in 


bv the German Government and the 
deposited subsequently, the principles 
the case cited (Fire Insurance Associa¬ 


tion v. Wu-kham) would have no application. 
Payment was made in the same nominal amount 
and was given and accepted as being what the 
plaintiffs were entitled to receive. While quite 
different on the facts, the principle announced 
by the Supreme Court in various cases dealing 
with payments made during the Civil War in 
Confederate money would apply. 



(tlasyoic v. I Apse, 117 U. S. 327; 
Washington, Administrator v. Opie, 
145 U. S. 214. 


In the latter case Mr. Justice Harlan uses 

language quite similar to that of Mr. Justice 

Bailev in this. He savs: 

* «. 

“Xor is there any proof of fraud com¬ 
mitted by Castleman. unless it was a fraud 
upon his part to pay his bonds in the only 
kind of monev that was current or in gen- 

v O 

eral use in the localitv where he and thev, 
at the time of payment, resided. Castle¬ 
man testified that the personal representa¬ 
tives of Opie accepted Confederate notes 
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in payment of the bonds of 1861 and 1862 
without the slightest hesitation or objec¬ 
tion, and on tlie occasion of that pay¬ 
ment expressed their willingness to accept 
payment, in like money, of the bonds of 
1863 and 1864; but that shortly before 
the maturity of the bond of 1863 he wa$ 
notified by them to make payment in Vir¬ 
ginia bank notes. And this demand was 
complied with by him. The bond of 1863 
was paid in monev of that kind, and was 
surrendered by the personal representatives. 
* * * It must, therefore, be taken as conf 
elusivelv established that the personal repf 
resentatives of Opie voluntarily accepted 
payment of the bonds of 1861 and 1862 iii 
Confederate monev, and that thev demanded 
and received Virginia bank notes in dis< 
charge of the bonds of 1863 and 1864” (143 
U. S. 219-220). 

i 

i 

Even if the 1919 transactions can be considered! 

I 

in any sense as purchases of the impounded bank 
account, Zimmermann & Forshay were not trus-| 
tees, and if thev were the transaction would be 
not void but at most voidable upon application; 
seasonably made. The pleadings show no rela-j 
tion between Plaintiffs and Zimmermann & For¬ 
shay except that of buyer and seller. If the! 
allegations be held sufficient to sustain the claim! 
that the money (Marks) deposited to the credit! 
of Zimmermann & Forshav was in reality the; 
monev of Plaintiffs, thev could of course claim; 
the money, but unless and until Zimmermann &j 
Forshay refused to pay or in some way appropri-j 
ated the money to their own use they would have! 
no other claim. There are no such allegations,! 


oo 


nor is there any allegation that the money was 
thus deposited as a result of wrongful act of 
theirs: if indeed it can Ik* said that they had any¬ 
thing whatever to do with it. One person does not 
become a trustee for another merely because prop¬ 
erty of that other comes into his possession. It 
requires something more than that to create the 
relation of Trustee and Cestui (Jue Trust ; and 
the mere fact that a court of equity grants relief 
upon the principle that the property has become 
‘‘impressed with a trust" in favor of the Plain¬ 
tiff, does not create that relation of trust and 
confidence upon which the decisions cited in 
Appellants' brief turn (pp. 32-33). Pomeroy 
pointsj out this distinction and calls attention 
to the confusion of thought that often arises 
by the use of the word “Trust" where all that 
Equity is doing is to provide a remedy similar 
to Trover or Replevin, in cases where those legal 
actions would not be adequate. His words are 
peculiarly pertinent. 

“Salutary and efficient as the principle 
is, however, many of the constructive trusts 
which it creates are only trusts sub modo; 
they have little resemblance, in their essen¬ 
tial nature, to express trusts. In applying 
this principle, care should lx* taken to 
distinguish between actual trusts and those 
relations which are onlv trusts bv wav 
of metaphor; between persons who are true 
trustees holding the legal title for a bene¬ 
ficial owner , and those who simply occupy 
a position which is analogous in some re- 
speeds to that of a trustee. The use of 
these terms to designate relations and 
parties which have no essential element 
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in common with actual trusts and trustees! 
can only produce confusion and inaccu¬ 
racy.^ (Pomeroy, Equity Jurisprudence,! 
3rd Ed. Vol. 3, Sec. 1044, p. 2009.) j 

It is the relation of trust and confidence be-j 
tween the parties that gives rise to the doctrine| 
that a trustee can not purchase trust property. | 
Many other circumstances give rise to such a; 
relationship; but in this case the facts alleged, 
show no such situation. Zimmermann & Forshay | 
and these Plaintiffs in 1919 were dealing at arm's | 
length—in a legal sense—and the settlements made ! 

I 

are to be given effect just as any other final j 
settlements between business men. 

i 

The wrong rule of Equity is cited, even if Zim- I 

i 

mennann & Forshav had l>een true trustees. A i 
sharp distinction is made between a purchase i 
by a trustee from himself and a purchase from ! 
the ccstuis. The former is void; the latter only ! 
voidable, and then only if the trustee in some j 
way took advantage of his situation to make an j 
unfair trade (see Pomeroy, Vol. 2, Sec. 958, pp. j 
1752-1759). In all such cases the cestui must j 
act promptly; us must all persons who can ! 
make an election either to stand by the deal or j 
rescind. This principle applies particularly in j 
cases where the cestui has stood by and allowed 
the property to rise in value. We discuss this j 
more fully in connection with the question of j 
laches. 

All of this technical discussion, however, has no j 
proper place in this case. The facts do not sup¬ 
port any such arguments as those of Appellants j 
which we have been compelled to discuss, and ! 

i 

this discussion tends simply to give an appear- j 


I 
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ance of complexity to what in reality was a 
simple transaction. 

Zimmerniann & Forshav prior to April of 1017 
sold German bonds to numerous customers of 
theirs.: Recanse of war conditions the bonds could 
not be delivered until Octolier of 1010. In the 
meant inn* the interest which had accrued had 
been deposited in the Deutsche Hank. Zimmer- 
mann & Forshav delivered to their customers tin* 
bonds called for by their purchase contracts, and 
gave them checks on the German bank for the 
various amounts of interest that had accrued upon 
the bonds. Nothing else appears except that for 
nearly ten years none of these* parties made any 
further claim upon Zimmerniann & Forshav or 
the Z. & F. Assets Realization Corporation, as 
the assignee of that linn. 

Under these circumstances this conclusion is 

inescapable: either all of these various plaintiffs 

received exactlv what the letter of their contracts 

« 

and the accrual and deposit of the interest 
entitled them to receive: or. if what thev re- 
ceived was in any res]x*ct different from what 
they were entitled to receive, it was given and 
accepted as the equivalent of what they were 
entitled to receive. In the one case we have 
technically “payment'*: and in the other, “accord 
and satisfaction". It is unnecessarv for decision 
of this case to determine which of these two terms 
is the proper designation for the transactions in 
question. Whatever term be held applicable these 
plaintiffs are out of court. 

The essentials of an accord and satisfaction 
are stated in 1 Corpus Juris o2!) and are quoted 
with approval by this Court in Karrick v. Mac- 
Kucheru (55 App. D. C. 77, 78). What is given 
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i 


i 


or performed must bo offered as a satisfaction | of 
and extinction of the original demand: and tjlio 
debtor must so intend it and the creditor must 

i 

so accept it. The controlling thing is the inten¬ 
tion of the parties which ''must be determined 
from all the circumstatiers attending the trans¬ 
action". 


In the English case of Shi jit on et al. v. Casstpn 
(Kings Bench, 1825, 5 B. & 0. 379, 382-383) there 
was presented a case where the debtor offered |to 
pay and tin* creditor agreed to accept payment 
in instalments. When the first instalment fell 
due the debtor remitted, partly in bills not vet 
due and partly in bank notes, all of which creditor 
kept. In an action for the balance of the in¬ 
debtedness which was not paid at all, it wjas 
held as to the first instalment that the creditor, 
having accepted the bills and bank notes as the 
equivalent of the payment in money, bargained 
for, was bound. As a result the Court held that 
the first instalment was paid in full. 


In the case of Lcffrrman v. Rcnshair , 45 Mid. 
119. 122-3, a seller of real estate was suing for 
an alleged balance of the purchase price diie. 
The contract of sale had provided that the pur¬ 
chase price was payable in gold which was then 
at a premium of 10% over currency. The pur¬ 
chaser, when the time for completion of the 
contract came, tendered the purchase price in 
currency which was accepted and the deed de¬ 
livered. Later the seller sued, claiming that tl|ie 
purchaser still owed the difference in value be¬ 
tween the currency and the gold. The Court in 
its opinion found no evidence of mistake, sur¬ 
prise or fraud, and held that in the absence of 


| 


! 
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proof to the contrary it must l>e presume*! that 
compliance with the letter of the contract was 
waivedL Judgment was given for the defendant. 

In the case of Onrferrfonk v. Gray, 10 X. J. Eq. 
05, OS. in discussing an analogous situation the 
Court said: 

i ‘‘The parties in executing a contract have 
a right to depart from its terms. And if 
tjhey do, and hv consent accept something 
different in execution of the contract, they 
are bound by the acceptance and cannot 
look back to tin* contract" (10 X. J. Eq. 
08 ). 


An analogous situation and a like result is 
presented bv the case of Murriu v. Treat, 27 Conn. 
00 , 102 . 


These cases and tin* Confederate monev cases 


already referred to (p. 20. supra) seem to us 
more closely in point than any others we have 
been able to find. Our contention is that in 


October of 1010. when Zimmerman & Forshay 
settled with these plaint ill's, one German Mark 
was worth no more and no less than another Ger¬ 


man Mark: and that a chock drawn on the post¬ 
war deposits in the bank was no different from 
a check drawn on the deposits made during the 
war, except that the former check was cashable 
upon presentation and the latter would not have 
l>een. The Court below found that the checks 


which these plaintiffs received were nothing less 
than they would have received had the impounded 
account been released at the time the bonds were 


delivered, but whether worth less or more, the 


checks were given and accepted as the equivalent 
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of what plaintiffs wore entitled to receive, and 
in the absence* of fraud, accident or mistake, 
none of which is alleged, the delivery and ac¬ 
ceptance of these checks operated as a complete 
satisfaction and extinction of whatever clainjis 
these parties had or might have had against Zim- 

i 

mermann & Forshay or the impounded account 
with the* Deutsche Hank. 

We find no basis whatever in this record for 

the claim that the Court below overlooked tlie 

case made bv the bill. The learned Trial Justice 
* 

simply found at tin* start this fatal weakness 
in the Plaintills' case and <juite properly decided 
it upon the simph* but fundamental proposition 
that whatever these Plaintiffs mav have been 
entitled to receive, they did receive in October 
of 1010: and that now after nearlv ten vears theiv 
cannot conn* into court and claim that the checkjs 
which they accepted then as sufficient in facit 
had a different value from the checks which they 
should have received. 

j 

POINT II. 

It appears upon the face of the complain^ 
and complaint in intervention that plaintiffs 
are barred by laches from maintaining thi$ 
suit. 


The brief for Appellants argues the defense of 
laches and the Statute of Limitations (pp. 37j- 
38). Neither of these defenses is included in the 
various grounds assigned in Defendant's motion to 
dismiss, but both are set forth as special or affirmai 
tive defenses (pars. 17-10 of Answer, It., pp. 38} 
30). As the order of the Court below appealed 


i 

i 

i 

i 

i 

i 
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from by Appellants is an order of dismissal predi¬ 
cated upon Defendant’s motion to dismiss—in effect 
a demurrer-—the question of Statute of Limita¬ 
tions clearly is not presented by this appeal and 
we detail it improper to argue or discuss it. The 
question of laches, however, is a different matter, 
it not lteing necessary to plead it affirmatively. 

If, therefore, it apj>ears affirmatively upon the 
face of the pleadings that Plaintiffs have been 
guiltv of such delav or neglect in asserting their 
rights as to disentitle them now to maintain the 
suit, the complaint may be dismissed. 

Set*: 

Sullivan v. I\ (0 K. It. It. Co.. 94 V. S. 

soft, sil: 

Ha i/s v. Corf of Seattle. 251 V. S. 233; 
j Badger v. Badger, 2 Wall. 95. 

While aware of tin* fact that courts of equity 
are loath to dismiss a suit in advance of trial and 
full disclosure of the facts upon this ground, we 
believe that upon Plaintiffs’ own statement of 
their case they show themselves guilty of inex¬ 
cusable delay in asserting claims now put forth 
in this suit. 

It is argued for Appellants that the Plaintiffs' 
cause of action did not arise until January 14, 
1927, when the award of the Mixed ('hums Com¬ 
mission in favor of this Defendant was made. It 
is, of course, true that Plaintiffs could not sue to 
establish a lien upon the award until the award 
was made, but the doctrine of laches is more fun¬ 
damental than this. The foundation of this suit is 
a claim that Plaintiffs since October of 1917 have 
had a certain right to or interest in anything over 
and above four cents per Mark that might be 
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realized in Dollars by Zimmennann & Forshay 
and/or tliis Defendant as its assignee out of the 


amount in Marks deposited in the Deutsche Bank 
during the war. From October of 1919 up to Jujly 
of 1929, when this suit was filed, Zimmermann | & 


Forshay and this Defendant as its assignee have 
asserted continuously and openly full ownership 
of this account and the right to receive and keep 
everything that might be collected or realized 
upon or from the account, and so far as this record 
discloses not a single one of these Plaintiffs dur¬ 
ing that whole period has at any time, or at any 
place, or in anv wav asserted anv claim of anv 
kind to this account, or any interest in the ac¬ 
count or in anything realized from or upon the 
account. This non-claim and inaction upon the 
part of these Plaintiffs is more than ordinarily in¬ 
excusable because there have l)een several occasions 


when it was incumbent upon them to speak. 

As the complaint alleges, bankruptcy proceed¬ 
ings were instituted in New York against the firin 
of Zimmermann & Forshav in 1923 and in 1924 
an assignment of assets, including the Deutsche 
Bank account, was made to this Defendant. Copies 

i 

of this assignment and of the order of the District 
Court, pursuant to which it was made, are annexed 
to the complaint as Exhibits B and C (K., pj). 
11-21). The terms of this order and of the as¬ 
signment made in conformity with it specify that 
the proceeds realized by this Defendant upon liqui¬ 
dation of the assets assigned was to be paid and 
distributed not to these Plaintiffs, but to the gen¬ 
eral creditors of Zimmermann & Forshav whose 

4 / 

claims were tiled and scheduled. If these Plaintiffs 
in fact had any such claim as this suit attempts 
to assert, this was a time when they were par¬ 
ticularly called upon to act. Nevertheless they 



i 

i 

i 
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remained silent and there is nothing in the bill to 
show they were ignorant of the proceedings at the 
time thev occurred. Thereafter this Defendant, 
as assignee of Zimmermann & Forshay, made the 
necessary proof and took the necessary action re¬ 
quired to procure an award in its favor from the 
Mixed Claims Commission. Here was another occa¬ 
sion when these Plaintiffs should have spoken, 
but still thev remained silent. After the Settle- 
ment of War Claims Act was passed in 1928 this 

Defendant tiled with the Seeretarv of the Treas- 

%■ 

ury application for registration and payment of 
this award, and according to the allegations of 
the complaint actually collected upwards of 
$400,000 as its own upon the award. Still these 
Plaintiffs remained silent. 

We have already pointed out that if any trust 
of any kind existed, it was only a technical trust 
as to the property, arising by operation of law. 
In all such cases, the Statute of Limitations runs 
as between strangers except during such time as 
the so-called trustee admits the rights of the other 
party (see Perry on Trusts, 5th Ed. Yol. II, Sec. 
805). ! Even in cases of express trusts the doc¬ 
trine of laches is applied against the cestui who 
delays unreasonably to set aside a purchase by the 
trustee. 

In Lacomb v. Forstall, 123 U. S. 502, a 
pledgee sold collateral through a broker, pur¬ 
chasing it himself because no other buyers ap¬ 
peared at the price offered by him. Held the 
pledgor could not later bring an action in equity 
for the then value of the property which had risen 
and which in the meantime had passed to bona fide 
purchasers. 
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In Kahn v. Chapin, 152 N. Y. 305, it was he}d 
that tlie purchase of property by a trustee was 
voidable, not void, and time elapsing after accept¬ 
ance of the monev bv the beneficiaries might biir 
a right of action by them. 

In Hoyt v. Latham, 143 U. S. 553, it was held 
that laches justified denial of relief because the 
lieneficiaries at all times knew the facts and ap¬ 
parently waited to see if the property involved 
should improve before acting. 


In Marsh v. Whitmore , 21 Wall. 178, an attor- 
nev holding bonds as collateral security caused 
their sale at a public auction, buying some hipi- 
self. Later, the bonds having risen in value, 
the former owner sued to repudiate the sale and 
recover. Held the purchase only voidable and 
laches of twelve years barred claim. In such 

• i 

circumstances claimant must show as excuse for 
waiting some real imj^ediment to action or fraiujl. 

In Hayicanl v. Xational Bank, 96 U. S. 611, 
it was held that courts, depending on the circling 
stances, will hold less than the usual period Of 
limitations to constitute laches. In this case stock 
involved had risen in value and intervening rightjs 
had accrued. 

In Sjxtr etc. Co. v. Schwerin , 305 Ill. 309, 3lf, 
it was held that a principal cannot delay accept¬ 
ance of an offer of an agent to see if advantageous 
and then recover property from the agent if lie 
purchased it for himself. 

i 

In Twin Lick Oil Co. v. Marbury, 91 U. S. 5S7, 
a director of a corporation purchased at forecld- 
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sure sale certain property which had been mort¬ 
gaged to secure a loan by him. Suit was brought 
to recover the property after it had greatly en¬ 
hanced in value. The Court held that the right 
of a corporation to void the sale of its property 
by reason of fiduciary relations with the purchaser 
must be exercised within a reasonable time after 
the facts are known or can be ascertained; that 
the courts have never prescribed any specific period 
as applicable to every case like the Statute of 
Limitations and the determination as to what con¬ 
stitutes a reasonable time in any particular case 
must be arrived at. by a consideration of all its 
elements. 

In Badger v. Badger , 2 Wall. ST, an administra¬ 
tor had bought real estate l>elonging to his estate 
at a sale under a court order. The heirs waited 
for 30 1 vears to set it aside, and relief was denied. 

In Harwood v. Railroad Co., 17 Wall. 78, a bill 
to set aside sale of property under foreclosure was 
dismissed when instituted five years after the 
sale. 

Appellants’ brief states that the Court below 
ignored this defense of laches (Brief, p. 38). The 
Court idid not ignore the facts which we have out¬ 
lined, but from these facts predicated the more fun¬ 
damental conclusion that Plaintiffs had received 
from Zimmermann & Forshay full satisfaction of 
whatever claims they had, and therefore never 
had any cause of action. The result is the same, 
however. 
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POINT III. ; 

The Court below is without jurisdiction to 

| 

entertain this suit. 

The argument for Appellants upon the question 
of jurisdiction as well as the question of merits 
is predicated upon the misunderstanding and 
misstatement of the Mixed Claims Commission 
award to this Defendant which has already been 
discussed at length. 

i 

The argument begins with the false premise 
that the termination of the war left the Ameri¬ 
can citizen who was the owner of a bank de¬ 
posit in Germany with a claim for damages 
against the German Government, and that the 
award of the Mixed Claims Commission was lil<e 
a judgment of a court of law in favor of some¬ 
one run down by an automobile. As we have 
already pointed out, no such cause of action 
ever existed. The United States, as a result pf 
negotiations with Germany, did procure an under¬ 
taking from the German Government to assume 
these bank deposit debts owing by German banl{s 
to American citizens, but these awards of the 

i 

Mixed Claims Commission were in no sense 
equivalent to judgments of a court of law. The[v 
were merely findings by arbitrators of the amounts 
of these debts which the German Government 
had undertaken to pay and of the persons ifi 
whose favor the debts existed. 

Pavment of these awards is made solelv bv vir- 
tue of the Settlement of War Claims Act of 1928, 
and we assume there can be no question of the 
right and power of Congress to prescribe tile 
method and the persons to whom payment should 


i 

i 
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be made. As Appellants' own brief points out, 
payment is made out of the special fund in the 
Treasury of the United States, created, in so far 
as this class of awards is concerned, partly out 
of the funds paid over by the Alien Property 
Custodian and partly out of moneys paid and 
to be paid by Germany. Neither the Plaintiffs 
nor this Defendant have or can have any right 
or claim to this special fund in the Treasury 
of the United States except by virtue of and in 
accordance with this Statute of 1928. It is quite 
clear, therefore, that this fund must be dis¬ 
tributed bv the Secretarv of the Treasure strictlv 

%, %/ • 

in accordance with the directions of this Statute. 

Paragraph G of Section 2 of this Statute, 
which is the portion of the Act under which pay¬ 
ments have been made and are to be made, upon 
or in respect of the award which the Mixed 
Claims Commission made to this Defendant, speci¬ 
fies that no payment shall l>e made unless applica¬ 
tion is made within two vears after the Act took 
effect in accordance with the regulations of the 
Secretary of the Treasury, and in addition ex¬ 
pressly 1 directs that “payment shall he made only 
* to the person on behalf of ichom the award was 
made , except that * * *.'• These exceptions are 
stated in four numbered paragraphs. 

The first provides for payment to a legal repre¬ 
sentative in case of death or disability. The 
second provides for payment to the persons found 
by the Secretary to be entitled in case a part¬ 
nership or corporation has terminated or ceased 
to exist. The third provides for payment to a 
receiver or trustee duly appointed by court in the 
United States for the person on behalf of whom 
the award was made. The fourth provides for 
payment to an assignee under an assignment 
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made by a duly appointed receiver or trustee for 
the person in whose favor the award was madp. 

The argument is made that these Plaintiftls 
bring themselves within the third exception be¬ 
cause in the bill of complaint there is prayer fop 
the appointment of a receiver to collect from the 
Secretarv of the Treasure the sum parable when 
the bill was tiled and sums thereafter becoming 
payable. This begs the question. The point alt 
issue is whether this Court has any jurisdic¬ 
tion to appoint a receiver or do anything else. 
The effect of this argument is that tlie Court 
has jurisdiction because it can appoint a receiver!; 
but if it has no jurisdiction it cannot appoint a 
receiver. | 

This, of course, is not legal argument but 
just a juggling with words. Our purpose iii 
doing this is to emphasize the fact that the kimjl 
of a receiver this Statute contemplates is not 
the kind of a receiver that is asked for in thij? 
case. The Statute expressly states that the reh 
ceiver or trustee to whom payment may be mad? 
must be appointed “for the person on behalf of 
whom the award was made”. This means a gen¬ 
eral trustee or receiver of property and assets 
such as a trustee in bankruptv or a receive? 
appointed in a creditors’ suit against a corpora)- 
tion, where personal service of the corporation 
is acquired, or a trustee or receiver appointed iii 
statutory proceedings for the dissolution of d 
corporation. Considering all four of these para¬ 
graphs together, it is apparent that Congress 
intended that payment should be made only to 
the person in whose favor the award had beeii 
made or some representative acquiring bv opera-I 
tion of law the rights of the original holder of 
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the award, as a successor in interest not as an 
adverse claimant. 

A receiver such as the bill of complaint in 
this case asks for is in no sense such a receiver. 
Pretermitting the question of jurisdiction, such 
a receiver would be a receiver of only moneys 
held bv the Secretary of the Treasury for pay- 

V 4 i/ 1 v 

ment. Upon no basis or theory would the 
Supreme Court of the District of Columbia have 
jurisdiction to appoint a receiver for this Defend¬ 
ant, a New York corporation transacting no busi¬ 
ness in the District of Columbia, and having no 
property there unless money held by the Secre¬ 
taire of the Treasury for pavment of this award 
be considered to have a situs in the District of 
Columbia. 

Whether and to what extent these claimants 
might be able to enforce anv claims against this 
Defendant in New York after it had received this 
money from the Secretary of the Treasurv, is 
another question. The position we take here is 
that Congress had the right to specify how this 
special fund held by the Secretary of the Treas¬ 
ury should be distributed and paid out, and it 
has directed in unmistakable language that in 
so far as the award involved in this case is 
concerned, the money must be paid only to and 
received bv this Defendant. Whatever might be 
the reason which moved Congress to write this 
provision into the Statute is immaterial. It 
was within the power of Congress so to do; the 
language is clear and unmistakable and the 
Supreme Court of the District had no power or 
right to abrogate or amend this Statute by re¬ 
quiring payment to be made either to a receiver 
appointed by that Court or to these Plaintiffs. 
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The money was directed to be paid to this Defend¬ 
ant at its place of business in New York, and 
that being: true there was no property or prop¬ 
erty right in the District of Columbia upon whidi 
the Court below could found jurisdiction; thjat 
jurisdiction being predicated solely upon Section 
105 of the District Code. 

i 

_ • i 

The cases cited by Appellants are not in point 
because in none of those cases was there ahv 
such express statutory direction as was inserted 
in the Settlement of War Claims Act. Perhaps 
this language was inserted in this Act in view 
of these decisions, but in anv event this Statute 
created a situation quite different from the facts 
presented by the various cases relied upon by 
Appellants. In addition it is to be remarked 

that: ! 

! 

In the case of Jones v. Rutherford, 26 Apjp. 
D. C. 114, the jurisdiction was predicated upon 
the fact that the draft was physically present 
within the District.. 

i 

i 

I 

In the case of Houston v. Ormcs, 252 U. S. 
469, the non-resident defendant appeared arid 
waived objection to the jurisdiction, and the sanjie 
is true in the case of Mellon v. Orinoco Co., 
266 U. S. 121. 

The instant case comes within the principle 
announced in Buchanan v. Alexander, 4 Howard 
20. The money which these Plaintiffs seek to 
apply to their claims is held by the Secretary of 
the Treasury, an official of the United States, 
and so long as it is within his hands it mujst 
be paid out and distributed in accordance with 


the directions of Congress. The language of that 
case is pertinent: 

“So long as monev remains in the hands 
of a disbursing officer, it is as much the 
monev of the United States as if it had 

4/ 

not been drawn from the Treasury. Until 
paid over by the agent of the Government 
to the person entitled to it, the fund can¬ 
not, in any legal sense, be considered a 
part of his effects. The purser is not the 
debtor of the seamen/’ 


CONCLUSION. 

It is respectfully submitted that the Court 
below did not err in its decision, and that 
the decrees of dismissal appealed from should 
be affirmed, with costs. 

i SPIER WHITAKER, 

! LAWRENCE A. BAKER, 

HENRY RAVENEL, 

Attorneys for Z. <X- F. Assets 

Realization Corporation , 

Appellee. 




^c S OftTgF'KPP ggB 

DISTRICT OF COLUMBIA 
FILED 


IN THE 


GOT 2 


o 

■J 



Court of Appeals!, 

April Term, 1931. CLERK 


Xo. 5402. 


Julia Doerschuck, George C. Doerschuck, Richard 
W. Doerschuck, et al., Appellants, 

vs. 

Andrew W. Mellon, as Secretary of the Treasurv of 
the United States, and Z. & F. Assets Realiza¬ 
tion Corporation, a corporation. 


BRIEF FOR APPELLANTS IN REPLY TO BRIEF 
FOR APPELLEE Z. & F. ASSETS REALIZA¬ 
TION CORPORATION. 


Louis Titus, 

Attorney for Appellants. 


Peess of Bybon S. Adams, Washington, D. C. 












IN THE i 

I 

i 

j 

j 

Court of appeals, © (strict of Columbia 

i 

April Term, 1931. | 


No. 5402. 

i 

i 

i 

i 

" 

i 

i 

Julia Doerschuck, George C. Doerschuck, Richard 
W. Doerschuck, et al., Appellants , 
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Andrew W. Mellon, as Secretary of the Treasury of 
the United States, and Z. & F. Assets Realiza¬ 
tion Corporation, a corporation. 


BRIEF FOR APPELLANTS IN REPLY TO BRIEF 
FOR APPELLEE Z. & F. ASSETS REALIZA¬ 
TION CORPORATION. 


Having obtained leaye of Court, appellants j herein 
will briefly reply to certain statements and; argu¬ 
ments found in the brief for the Z. & F. .Assets 
Realization Corporation, hereinafter called tjhe ap¬ 
pellee. 

Preliminarily, counsel for appellants desijres to 
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correct an error in the principal brief, which is 
pointed out in the brief for appellee on pages 1 and 
2 thereof. 


By inadvertence, the order of Mr. Justice Stafford 
in the Court below, overruling the motion on special 
appearance to dismiss the bill in intervention for 
want of jurisdiction, was referred to as having been 
entered in 1931, after the tiling of the opinion by Mr. 
Justice Bailey. The order was in fact entered on 
March 12, 1930. The error was due to a misreading 
of the date and counsel takes pleasure in making 
this correction. 


ARGUMENT IN REPLY. 

On page 14 of the brief for appellee, it is stated: 

“The tenor of the ‘claim for damages’ argu¬ 
ment is that in October of 1919 everv American 
citizen who had had money on deposit in Germany 
had a claim against the German Government for 
the loss resulting from the depreciation of the 
Dollar value of the Marks when exchanged from 
German monev into American monev, and that 
such claims later became enforcible or collectible 
through the medium of the Mixed Claims Com¬ 
mission, quite irrespective of whether the 
amounts on deposit were collected in Marks from 
the German banks. This argument totally mis¬ 
conceives the situation.” 

On page 15 reference is made to “Hearings before 
the Committee on Finance, U. S. Senate, 69th Con¬ 
gress, Second Session on H. R. 15009 (See pages 
275-317).” On pages 17 and 18 the appellees say: 

“A special agreement was finally negotiated 
with the German representatives whereby Ger- 
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many agreed that awards could be made upon 
these bank deposit claims against the Gebman 
Government and the German bank for a jsum 
equal to sixteen cents for each Mark. This!was 
slightly less than the pre-war rate of exchange, 
which was a fraction over seventeen cents! for 
each Mark, not twenty cents as counsel for ! Ap¬ 
pellants states. It was pursuant to this agree¬ 
ment and this agreement only that the award in¬ 
volved in this suit was made by the Mixed Clhims 
Commission to this Defendant as the assignee of 
Zimmermann and Forshay. 

“As already stated, Appellants’ brief asserts 
that payment by the German bank of i the 
amount of Marks on deposit had no bearing Upon 
the right to an award. This is not correct. ; The 
agreement with Germany specified that each 
claim was to be subject to any defenses and pay¬ 
ment at any time after the war by the German 
bank to the American depositor was held suffi¬ 
cient to constitute a complete defense and a bar 
to any award. The award, therefore, was }n no 
sense an award of damages against Germany 
but a procedure whereby a judgment was entered 
against the Government of Germany for the 
amount of an indebtedness owing by a German 
national to an American national; and the Amer¬ 
ican national before securing the award whs re¬ 
quired to renounce any other procedure j that 
might be available for collection of the debt. In 
addition it might be proper to point out that the 
entry of the award was merely a determination 
that the indebtedness existed.” 


The special agreement thus mentioned, together 
with the orders of the Mixed Claims Commission with 
respect thereto under date of March 25 and May 7, 
1925, respectively, are found on pages 307 to 312, 
both inclusive, of the document above described as 
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the Hearings, etc., before the Senate Finance Com¬ 
mittee. 

This agreement and the order of the Commission 
following the agreement are not in the record. In 
case, however, the Court considers that it and the 
printed hearings referred to containing it, cited by 
the appellee on page 15 of its brief as just men¬ 
tioned, are matters of which the Court will take judi¬ 
cial notice, the agreement and the orders of the Com¬ 
mission are printed as an appendix hereto. They 
will now be considered: 


Under the Special Agreement Between United States 
and Germany, Payment of a Bank Balance Was 
No Defense to An Award. 


Under date of August ID, 1924. the German Agent 
submitted a proposal to the American Agent for settle¬ 
ment of the claims of American nationals arising out 
of bank balances. The proposal contains the follow¬ 
ing paragraph: 


“With respect to mark bank balances, 1 am 
authorized to say that I will consent to an award 
being entered whereby the American claimant 
may recover such balances on the basis of one 


mark equals lb cents; the balances in general in 
such claims to be stated as of April (i, 1917, or as 
near such date as may be convenient and prac¬ 
ticable, the balance as of the date stated to be 
increased or diminished by appropriate credits 
or debits arising out of changes in the account 

C 1 v/7 

during the period of belligerency as defined in 
the commission's administrative decision Xo. I. 
The balance as thus stated to bear interest at 
the rate of 5 per cent from January 1, 1920, until 
date of payment. M (Appendix pp. 14, 15.) 
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It is to l)e noted that neither additions to nor de- 
ductions from tlie account were to be considered 
unless made during the period of belligerency. So 
that a complete payment by the bank after the; period 
of belligerency would not deprive the owner j of the 
bank balance of his right of recovery. 

_ *- *■ i 

This proposal of the German Agent was accepted 
by the American Agent (Appendix p. 19), and was 
adopted by the Commission in the order of j March 
25, 1925 (Appendix p. 19). j 

On May 7, 1925, the Commission made a further 


order concerning the same subject matter, 
order contains the following paragraph: 


That 


“3. Xo pecuniary obligation of the German 
Government for debts or bank balances a;s such 
attaches to debts or bank balances that bvj direct 
action of the parties have been actually satisfied. 
In all cases, however, in which Germany j is not 
obligated for the debt or bank balance asi such, 
the claimant will be entitled to an award for 
such damages as he mav establish he sustained 
as the direct result of the application of an ;excep- 
tional war measure to a debt or bank balance.” 
(Appendix p. 22.) 


So we have two classes of cases where Germany 
was liable for bank deposits: 

i 

i 

1. Where the deposit had not been paid during 
the period of belligerency, in which case Ger¬ 
many was liable for sixteen cents per mhrk. 

2. Where the deposit had been paid, in which case 
Germany was liable for the damage caused by 
the application of an exceptional war measure 
to such bank balance. 
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The exceptional war measures were the German 
measures forbidding the payment of debts (including 
bank balances) to American nationals owners of the 
debt. Under the rules and decisions of the Commis¬ 
sion, an American national owner of a bank balance 
was entitled to an award equivalent to the deprecia¬ 
tion of the mark provided he would have withdrawn 
his deposit had he not been prevented by the excep¬ 
tional war measures. In such case the amount of the 
award was measured by the depreciation in the mark 
from the time he would have withdrawn his balance 
down to the time he was actually permitted to with¬ 
draw it. 

The claim on which the award of the Mixed Claims 
Commission to the appellee was based was not for 
damages caused by the exceptional war measures but 
was for the agreed value of the bank balance in the 
Deutsche Bank at sixteen cents per mark, and that 
fact is admitted bv the demurrer to the bill. Both the 
original bill and the bill in intervention allege that 
while the bonds themselves were delivered to the 
bondholders, the money paid by the German Govern¬ 
ment in exchange for the coupons on the bonds con¬ 
stituted a fund or bank balance to the credit of 
Zimmermann and Forshay in the Deutsche Bank, and 
it was for the value of this balance in United States 
money that the award was made. (R. 3 and R. 25) 

It is true that the bill in intervention alleges that 
the money on deposit in the Deutsche Bank was paid 
over to Zimmermann and Forshay subsequent to the 
payment by Zimmermann and Forshay to the bond¬ 
holders of the marks which they purchased at four 
cents each. But a payment unless made during bel¬ 
ligerency was no obstacle to an award of sixteen cents 
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per mark. It is true it does not appear when the pay¬ 
ment was made, whether during belligerency cir later, 
but the fact is that notwithstanding such payment, 
the award of sixteen cents per mark was made. And 
it is quite immaterial whether in making the jaward, 
the Commission departed from its own orders.! 

Even if the claim had been for damages under par¬ 
agraph 3 of the Commission’s order of May 7, 1925, 
above quoted, although the complaint alleges other¬ 
wise, that fact would make no difference in thq plain¬ 
tiff’s and the intervenors’ right of recovery, because 
in either event the award was on account of! a loss 

I 

on a bank balance, not owned by Zimmermann and 
Forshav, but bv their clients. 

The Firm of Zimmermann and Forshay Recognized 
Its Trusteeship for Its Clients in February, 1919, 
Eight Months Before It Had Paid Them Interest 
on Their Bonds With the Marks Purchased by 
the Firm. Such Voluntary Payment Did Not 
Affect that Trusteeship, and Bar the Bondholders 
from Their Right to Collect Their Losses on the 
Bank Balance Which Belonged to Them, j 

i 

In citing the above-mentioned Hearings before the 
Senate Finance Committee on page 15 of its | brief, 
the appellee refers the Court to pages 275-317 iof the 
document. Turning to pp. 282 and 283, there will be 
found a letter from Zimmermann and Forshay; dated 
November 12, 1926, signed by Mr. Leopold Zipimer- 
mann. In this letter Mr. Zimmermann, writing to 
Representative Green, Chairman of the Committee 
on Ways and Means of the House of Representatives, 
states that his firm had developed a clientele number¬ 
ing over ten thousand persons who had acquired 

j 

| 

i 
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German securities before the United States entered 
the World War, and that at the time of the declara¬ 
tion of war over 20,000,000 marks in value of such 
securities were on deposit with the Deutsche Bank 
in Berlin. That on February 3, 1919, his firm filed 
with the American Alien Property Custodian notice 
of a claim on behalf of their customers against the 
property of the Deutsche Bank held by that Cus¬ 
todian. With this claim a list of about 7,000 Ameri¬ 
can residents whose securities were being withheld 
from them in Germany was presented. 

Mr. Zimmermann also states that a few months 
after Julv 14, 1919, he went to Germanv for tin* 
purpose of getting these securities, in which mission 
he ultimately succeeded, after obtaining the release 
thereof from the control of the German Government. 

Mr. Zimmermann also savs: 

* 

“My purpose in writing you is to assist my 
customers in recovering the losses thev have 
sustained. 

“It seems that onlv about a dozen of them gave 
notice of their losses under the agreement of 
1922 creating the Mixed Claims Commission. 
However, notice of all their claims covering 7,000 
customers was given to the American Alien Prop¬ 
erty Custodian on February 3, 1919, more than 
3 '/> vears before the Commission was created." 


The date alleged in the original bill, October 23, 
1919 (K. 3) and the time alleged in the complaint in 
intervention, namely, the latter part of October, 1919 
(B. 25) when the bonds were delivered to appellants, 
agree with the time Mr. Zimmermann, in his letter, 
states he received these bonds from the Deutsche 
Bank. He does not say anything about the interest 
on the bonds which formed his firm's balance in the 


! 

I 

j 


Deutsche Bank. As already seen, it was when he 
delivered the bonds to the appellants that | his firm 
gave them the checks covering the marks purchased 
by them and used in payment of the interest on the 
bonds. At that time, as Mr. Zimmermanii’s letter 
states, Zimmermann and Forshay had already given 
notice to the American Alien Property Custodian, of 
the claims of their customers for losses. j 

Nevertheless, Zimmermann and Forshay purchased 
marks in the open market and paid them jto their 
customers for interest on the bonds; and now their 
assignee, appellee herein, asks the Court to hold that 
this payment bars the bondholders from collecting 
their losses on their money deposited in the Deutsche 
Bank, the claim for which was properly brought in 
the name of Zimmermann and Forshav as titular 

m/ l 

owners of the bank deposit, and to turn the!amount 
awarded for such losses over to the appellee who has 
no real interest in it. Hence it is, that though ap¬ 
parently anxious to have his customers recover their 
losses, he said nothing in his letter about any losses 
of his customers on the interest on the bonds con¬ 
tained in the bank balance of his firm in the Deutsche 
Bank. Zimmermann and Forshay had jalready 
claimed these losses as their own. 

From what has been said, it is manifest that the 
award was either for the value of the bank jdeposit 
itself at sixteen cents per mark, or for damages rep¬ 
resented by losses sustained on the balance! in the 
Deutsche Bank. This balance belonged to the bond¬ 
holders as much as the bonds did. Zimmermann and 
Forshav had no interest in it, but the entire bank 


balance, together with whatever rights arose 
that balance belonged to the bondholders. 


out of 


i 





It follows that if Zimmermann and Forshav’s as- 

•> 

signee is now permitted to receive the proceeds of the 
award, Zimmermann and Forshav will thereby receive 
this large sum of money for a bank deposit which it 
never owned and for losses on a bank deposit in 
which it had no interest except as trustee for its 
clients. 

The appellee, if it should receive the amount of the 
award, would disburse it onlv for the benefit largely 
of post-war creditors who never had any interest in 
the bank balance and not a penny of whose money 
was invested in the bonds, the interest on which 
created the bank balance, while the bondholders whose 
monev actually created the balance get nothing. 

As Appellants Could Not Know, Until 1925, that an 
Award Could Be Made on Bank Balances, They 
Had a Right to Assume that in Prosecuting Claim 
for Such an Award the Firm of Zimmermann and 
Forshay Acted as Their Trustees. 

Appellee, on page 17 of its brief, in mentioning the 
special agreement, does not give the date thereof. It 
asserts, however, that it was pursuant to this agree¬ 
ment only that the award was made to it as assignee 
of Zimmermann and Forshav. In other words, no 
award could or would have been made by the Commis¬ 
sion if the special agreement had not been negotiated. 

The letter from the German Agent embodying the 
terms of the proposed arrangement is dated August 
19, 1924. It was accepted by the United States 
through the American Agent at the meeting of the 
Mixed Claims Commission of February 25, 1925, and 
therefore the agreement became effective from that 
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dale. Appendix (p. 19) Hearings, etc., before the 
Senate Finance Committee, pp. 307, 309. 

It was not, therefore, until early in 1925, that a 
claim for an award based upon the bank balances 
could be successfully prosecuted. The firm jof Zim- 
mermann and Forshay had, according to Mr. Zimmer¬ 
mann \s letter of November 12, 1920, as already stated, 
filed on February 3, 1919, a claim with the American 
Alien Property Custodian transmitting therewith a 
list of the firm’s customers who had claims jagainst 
Germany with respect to German bonds. They were 
therefore then acting as trustees for their j clients. 
How were the appellants, who were their clients, to 
know the firm was not so acting when it filed its claim 
with the Mixed Claims Commission, and when it was 

7 i 

not until 1925, six years after they had been paid 
the interest on their bonds by Zimmermann and 
Forshay with the marks the latter had purchased, that 
it became known that an award could be made upon 
the bank balance of Zimmermann and Forshay in the 
Deutsche Bank, which balance belonged to thie bond¬ 
holders ? 

The appellants were not included in, or parties to, 
the bankruptcy proceedings, and as Zimmermann and 
Forshay were the proper parties to prosecute the 
claim on behalf of the appellants, no action Svas re¬ 
quired of the latter until the appellee disbursed the 
proceeds of the award received by it to the general 
creditors of the bankrupt firm, and the appellees 
realized that thev had not received and would not 

** i 

receive any part of such proceeds. 

These facts completely negative the contention that 
appellants were guilty of laches, and uphold their 
equitable rights asserted in this proceeding. 
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This Case, Therefore, Though to Some Extent Unique, 
and Without Exact Precedent, is One Which 
Should Peculiarly Appeal to a Court of Equity 
for the Relief Prayed in the Bill. 

If such relief is given, neither Zimmermann and 

Forshay, nor the appellee would lose anything, for 

they would be reimbursed the amount spent in the 

purchase of the marks at 4 cents each with which 

they paid appellants the interest on their bonds. 

And that voluntary act would not then be permitted 

to deprive the bondholders and the rightful owners 

of the bank balances of the amount of their losses 

thereon which thev would have been clearlv entitled 

* * 

to receive had not Zimmermann and Forshay made 
the payment and then appropriated the bank balance 
to their own use. If Zimmermann and Forshav had 
not made the payment of four cents per mark to their 
clients, those clients would have been entitled to 
receive sixteen cents per mark through the award of 
the Mixed Claims Commission. Appellee’s conten¬ 
tion is that Zimmermann and Forshay, by the pay¬ 
ment of 4 cents, not only caused the clients to lose 
the right to recover the sixteen cents, but gave that 
right of recovery to Zimmermann and Forshay. If 
this contention be sound, then appellants are deprived 
of the right to recover for an actual and heavy loss, 
and Zimmermann and Forshay are given the right 
to recover a large amount of monev for a loss which 
thev never sustained. 

Respectfully submitted, 

Louis Titus, 

Attorney for Appellants . 



I 

I 


13 

APPENDIX. 

i 

i 

Excerpts from Report of Hearings Before Conimittee 
on Finance, U. S. Senate, on H. R. 15009, an Act 
for Settlement of War Claims, etc., pp. 307, 312, 
Both Inclusive. 

(From the meeting* of February 25, 1925!) 

i 

The American Agent, Mr. Robert W. Bonynge, an¬ 
nounced that he was in receipt of a proposition sub¬ 
mitted by the German Agent, Mr. Karl von LeWinski, 
on behalf of the Government of Germany covering a 
general basis for the settlement of claims before the 
commission involving mark bank balances and private 
debts owing in marks. This proposition reads as 
follows: 

Berlin, Germany, August 19, 1924. 
Hon. Robert W. Bonynge, j 

Agent of the United States , 

Before the Mixed Claims Commission, j 

i 

United States and German if, 

\ 

Washington, D. C. 

Sir: Reference is made to the class of claims against 
the government of Germany included in the list of 
claims that have been notified to the commission and 
to the German Agent that embrace (1) the mart bal¬ 
ances carried in German banks in favor of American 
nationals, and (2) private debts owing in marks j from 
German nationals to American nationals, with respect 
to which two classes of claims the principal sum in¬ 
volved has not been paid over to the German jTreu- 
hander in accordance with the exceptional war legis¬ 
lation enacted bv the Government of Germanv. 
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As I understand your position in regard to claims 
of these two classes, it is, briefly, that the American 
claimant under the treaty of Berlin is entitled to 
recover the principal sum involved at the pre-war 
rate of exchange, together with interest thereon, as 
you contend, is provided for in the treaty. 

As you know, the position of my Government in 
respect to claims of this particular class may, 
I believe, be stated briefly as follows: 

The American claimant is onlv entitled to a re- 

* 

coverv other than in marks in those cases where the 
principal sum involved was affected by the excep¬ 
tional war legislation. In such cases recoverv mav 
be had based on the difference between the value of 
the mark as of the date affected and the value as of 
the date of the repeal of the exceptional war legisla¬ 
tion. Interest on this principal sum should also, ac¬ 
cording to the contention of my Government, be sus¬ 
pended during the period that the United States was 
at war with the Government of Germany. 

As it will* in my opinion, unquestionably be of 
material advantage to both Governments to arrange 
for a settlement of the many difficult and intricate 
questions involved, I have the honor to submit, with 
the approval of my Government, a proposition in the 
nature of a compromise covering a general settlement 
of the principles governing these particular claims. 
This proposition, my Government feels, should be 
submitted in order that an amicable adjustment may 
be reached that will be fair, just, and equitable to the 
two Governments and their nationals concerned, and 
that a speedy adjustment of the differences may be 
had. 

With respect to mark bank balances, I am author- 
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ized to say that I will consent to an award being 
entered wherebv the American claimant may recover 

* * i 

such balances on the basis of one mark eqbals 16 
cents; the balances in general in such claims to be 
stated as of April 6, 1917, or as near such date as 
may be convenient and practicable, the balance as of 
the date stated to be increased or diminished; by ap¬ 
propriate credits or debits arising out of changes in 
the account during the period of belligerency! as de¬ 
fined in the commission's administrative decision No. 
I. The balance as thus stated to bear interest; at the 
rate of 5 per cent from January 1, 1920, until date 
of payment. 

I am also authorized to say that a settlement of 
the mark debts owing from German nationals to 
American nationals will be made on the same general 

Vj-’ 

basis, namelv, that an award may be entered wherebv 
the principal mark sum involved will be valued; on the 
basis of one mark equals 16 cents. Where tile debt 
became due and owing prior to April 6, 1917, such 
debt to be stated as of April 6, 1917, including inter¬ 
est thereon at the rate agreed upon between the 
parties, or, in the event of no express agreement, 
then at the rate provided for in accordance with 
custom and practice in good business dealings. 
Where the debt fell due during the period of belliger¬ 
ency as defined in administrative decision No. I, then 
the debt to be stated as of its due date. The Awards 
thus arrived at are to bear interest at the rate of 
5 per cent from January 1, 1920, until paid. 

It will be understood that this offer of compromise 
does not embrace claims involving bank deposits or 
private debts that may have been satisfied under the 
legislation of the Government of Germany by the 
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German national paying the amounts involved di¬ 
rectly to the Treuhander. In all such cases an award 
mav be entered whereby reeoverv mav be had of the 
amount involved on the basis of one mark equals 
17.4 cents, such award to bear interest at the rate of 
5 per cent from date of payment to the Treuhander 
to the date of tinal payment of the award by the 

Government of Germanv. 

* 

This offer of compromise is submitted with the 
understanding that as a condition precedent to an 


award in favor of the United States on behalf of one 


of its nationals, such national is to be required by the 
Government of the United States to execute a formal 


waiver of any rights he may consider he has to pro¬ 
ceed directly against the German national involved 
in the courts of either Government or under the pro¬ 
visions of the trading with the enemy act, approved 
October 6, 1917, and the amendments thereto. 

It is my further understanding in case this offer of 
compromise is accepted by the Government of the 
United States that the awards in each case are to 


be made bv the Mixed Claims Commission, United 


States and Germany, against the Government of 
Germany, such awards, however, to set out in appro¬ 
priate detail the facts in relation to the debt between 
the nationals involved, including the amount thereof 
in marks, and the due date arrived at in the manner 
above outlined. 


It will, of course, be understood that in submitting 
this offer of compromise I reserve the right to make 
whatever defenses may be appropriate in any par¬ 
ticular claim, other than such defenses as may in¬ 
volve the question of the rate of exchange or interest. 

In submitting this offer of compromise my Govern- 
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ment desires it to be understood that the offer in no 
way whatsoever is to be taken as affecting in any 
manner the question of liability of the particular 
German national involved to the German Government. 

I have the honor to be, sir, j 

I 

Your obedient servant, 

Karl von Lewins&i, 
German A dent. 

i 

j 

The American agent informed the commission that 
he had submitted this proposition to the honorable 
the Secretary of State for his consideration with the 
request that appropriate instructions be issued to him 
in relation to its acceptance on the part of the TjJnited 
States. 

A question having arisen as to the proper linter- 
pretation to be placed on the particular paragraph 
of the proposition relating to the execution by the 
claimant of a waiver of rights to proceed against the 
German national in a forum other than the cotnmis- 

i 

sion, the German agent on February 16, 1925* sub¬ 
mitted to the American agent the following interpre¬ 
tation to be placed on this particular paragraph of 
the proposition: 

Washington, D. C., | 

February 16, 1923. 

j 

Hon. Robert W. Bonynge, 

Agent of the United States Mixed Claims Commis¬ 
sion, United States and Germany. 

My Dear Mr. Bonynge: Confirming our confer¬ 
ence of to-day I beg to advise you that I approve of 


i 
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the following interpretation of my proposition of 
August 19, 1924: 

First. In case the particular claimant is the holder 
of a lien or liens, the proposition is to be interpreted 
so as not to interfere with the claimant maintaining 
and prosecuting any lien he may have based on the 
possession prior to October G, 1917, of assets of the 
German debtor involving property within the United 
States, title to which is alleged to be in the particular 
German debtor, or has been seized under the trading 
with the enemy act of October G, 1917, or amendments 
thereto, as property of such debtor. An award may 
be made at the rate provided for in the proposition 
of August 19, 1924, subject to the condition incor¬ 
porated in and forming a part of the award that any 

funds recovered bv the lien holder on account of 

» 

such lien, or liens, be deducted from the amount 
awarded. 

Second. With respect to a claimant other than a 
lien holder, as hereinbefore mentioned, who has here¬ 
tofore brought suit for the recoverv of a mark bank 
balance, or a debt owing in marks, if such claimant 
does not make an election on or before December 1, 
1925, or such later date as may be fixed by you, 
either to proceed before the Mixed Claims Commis¬ 
sion or to continue with the suit, then an award may 
be entered by the commission at the rate provided 
for in the proposition of August 19, 1924, subject, 
however, to the condition subsequent to be incorpo¬ 
rated in and form a part of the award that such 
award shall be ineffective for any purpose whatsoever 
should the claimant proceed to enforce any judgment 
he may obtain in the court proceedings. 

Third. The waiver, hereinabove referred to, does 


not in any sense involve a waiver of the general 
charge on the privately owned enemy property pro¬ 
vided for by the Treaty of Berlin in favor j of the 
United States for the satisfaction of claims against 
the Government of Germany as enumerated i in the 

joint resolution of the Congress of July 2, 192jl. 

i 

i 

Yours very truly, 

i 

I 

Karl vox Lewinski^ 

German Agent. 

i 

The American agent further informed the commis¬ 
sion that, in accordance with authority received from 
the honorable the Secretary of State, he is now au- 

i 

thorized to accept and does accept on the part;of the 
United States of America the foregoing proposition 
subject to the interpretation placed thereon \>y the 
German agent, as above set out. j 

(From the meeting of March 25, 1925)! 

j 

The umpire announced the following order of the 
commission: 


By the COMMISSION: 

* 

i 

i 

i 

Whereas the commission is now called upon to deal 
with that certain category of claims based on! mark 
balances in German banks due American nationals, 
and/or private debts owing in marks from German 
nationals to American nationals, and 

Whereas the American and German agents! have 
submitted for the consideration of the commission 
correspondence passing between them with respect to 
said category of claims, which correspondence is 
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fully set out in the minutes of the meeting of this 
commission of February 25, 1925, at pages 410-41 (> 
inclusive: 

Now, after fully hearing the American and German 
agents, and after full examination and consideration 
of the questions presented and the provisions of the 
treaty of Berlin applicable thereto, it is 

Ordered (1) That the basis set forth in the afore¬ 
mentioned correspondence for computing the amount 
of the awards to be made bv this commission in 
claims submitted to it falling within the terms of the 
treaty of Berlin of August 25, 1921, and within the 
aforementioned category be, and the same is hereby 
adopted and will be applied by this commission in 
determining the amount, if any, to be awarded in 
such claims. 


(2) Upon the submission of each claim falling with¬ 
in such category there shall be presented, by the 
American agent, a waiver, in writing, in the form 
approved by the commission, executed by the claim¬ 
ant in triplicate originals, one of which shall be 
placed in the commission records pertaining to that 
particular claim, one delivered to the German agent, 
and one retained by the American agent. 

(5) Every appropriate defense to each claim of 
said category may be interposed by the German agent 
and answered bv the American agent and will re- 
ceive due consideration bv the commission. 


(4) This order, in so far as applicable, will control 
the preparation, presentation and decision of all 
claims submitted to the commission falling within its 
scope, and whenever either agent is of the opinion 
that the peculiar facts of any case take it out of the 


rules here announced, such facts, with the differen- 
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tiation believed to exist, will be called to the atten¬ 
tion of the commission in the presentation I of that 
case. 

j 

(From the meeting of May 7, 1925) 

The umpire joined with the two national jcommis- 
sioners in announcing the following order of the com¬ 
mission : 

Bv the COMMISSION: j 

Whereas the commission is now called upon to deal 
with claims involving debts, bank deposits,! and/or 
bonds falling under Part X of the treaty jof Ver¬ 
sailles as carried into the treaty of Berlin; apd 

Whereas the commission did, on March 25, 1925, 
enter an order in relation to certain of such claims: 

j 

Now, therefore, after fully hearing the American 
and the German agents, it is 

ORDERED, That in determining the financial ob¬ 
ligations of Germanv arising under the trfeatv of 

o • o •> 

i 

Berlin with respect to all such claims the following 
rules shall govern: 

1. In order to establish liability on a claim based 
on a debt or bank balance, owing in marks from a 
German national or from the German Government, 
at the rate of 16 cents to the mark the claim must 
have been impressed with American nationality con¬ 
tinuously from April 6, 1917, to July 2, 19&1. If, 
however, the claim became impressed with American 
nationalitv bv the naturalization of the claimant or 

i 

otherwise through operation of law after April 6, 1917, 
but before July 2, 1921, and remained to that date im¬ 
pressed with American nationality, the American 
national will be entitled to recover his mark debt or 
mark bank balance at the rate of exchange existing 



at the time the claim became thus impressed with 
American nationality, not exceeding, however, 1G 
cents to the mark. 

2. In all cases covered by paragraph 1 above, the 

residence of the American creditor as claimant must 

be established in the territory of the United States 

•> 

and the residence of the German debtor in German 
territory as it existed on July 2, 1921, at some time 
between April 6, 1917, and July 2, 1921, both inclu¬ 
sive, and also in so far as concerns debts at some 
time after the debt became due. 

3. Xo pecuniary obligation of the German Govern¬ 
ment for debts or bank balances as such attaches to 
debts or bank balances that bv direct action of the 
parties have been actually satisfied. In all cases, 
however, in which Germany is not obligated for the 
debt or bank balance as such, the claimant will be 
entitled to an award for such damages as he may 
establish he sustained as the direct result of the ap¬ 
plication of an exceptional war measure to a debt or 
bank balance. 


4. In all cases of obligations satisfied by payment 
to the Treuhaender, the claim must have been im¬ 
pressed with American nationality at the time of 
such payment, but it will not be necessary to estab¬ 
lish that the claimant had a residence in the United 
States. If, however, the claim became impressed 

with American nationality bv the naturalization of 

* » 

the claimant, or otherwise through operation of law, 
after the date of payment to the Treuhaender but 
before Julv 2, 1921, and was continuously to that date 
impressed with American nationality, the American 
national will be entitled to recover the amount in¬ 
volved at the rate of exchange as provided for in the 
last sentence of paragraph 1. 
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5. In all cases of payment directly to the Treu- 
haender in satisfaction of obligations for money! due 
by way of dividends, interest, or other periodical 
payments, interest thereon shall be allowed from 
December 11, 1921, at the rate of 5 per cent! per 
annum until paid. 

6. German public bonds, including treasury botes, 
which became payable on or before July 2, 1921, to 
American nationals wheresoever residing, and which 
bonds or notes were impressed with American! na¬ 
tionality as provided in paragraph 1 hereof, will be 
treated in the same way as debts are treated \\ l hich 
are covered by the order of the commission of March 
25, 1925, provided that the bonds or notes are;pro¬ 
duced and filed with the commission. Appropriate 
provision may, however, be made for cases in which 
it is established by competent evidence that the bond 
or notes is lost or destroyed. 

7. Interest on German public bonds, including trea¬ 
sury notes, which became due and payable, on or 
before July 2, 1921, to American nationals whereso¬ 
ever residing, and which bonds or notes were! im¬ 
pressed with American nationality, as provided in 
paragraph 1 hereof, will be treated in the samej way 
as debts are treated which are covered by the order 
of the commission of March 25, 1925, provided | that 
the coupons, if any, are produced and filed with the 
commission. Appropriate provision may, however, 
be made for cases in which it is established by com¬ 
petent evidence that such coupons have been lo^t or 
destroyed. The fact that coupons have not beenjpre- 
sented to the debtor will not constitute a defense. 

8. In all claims for debts or bank balances payable 
in other than German currency, the rules with respect 
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to the nationality of the claims and the residence of 
the parties as set forth in paragraphs 1 and 2 hereof, 
shall apply. In all claims based on German public 
bonds, including treasury notes, and or on interest 
on such bonds or notes the rules with respect to the 
nationality of such claims as set forth in paragraph 
1 hereof shall apply. 

9. In all debt or bank balance cases involving other 
than German or United States currency the rate of 
exchange shall be the average cable transfer rate 
prevailing in the United States during the month im¬ 
mediately preceding April (>, 1917. If, however, the 
claim became impressed with American nationality 

bv the naturalization of the claimant or otherwise 
• 

through operation of law after April (>, 1917, but be¬ 
fore July 2, 1921, and remained to that date impressed 
with American nationality, the American national 
will be entitled to recover such debt or bank balance 
at the rate of exchange existing at the time the claim 
became thus impressed with American nationality. 

10. Bonds as such are not to be regarded as cash 
assets within the meaning of the treaty, as the terms 
of the treaty do not warrant a claim for valorization 
of bonds as such. 

11. The American owners of bonds of anv kind are 

* 

entitled to compensation in respect of damage in¬ 
flicted upon such bonds in German territory as it 
existed on August 1, 1914, by the application either 
of the exceptional war measures or measures of 
transfer mentioned in paragraphs 1 and 3 of the 
annex to Section IV of Part X of the Versailles 
treaty as incorporated in the treaty of Berlin. 

12. All American-owned bonds located in German 
territory on November 10, 1917, will be considered 
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as subjected to an exceptional war measure jbv the 
issuance of the decree of that date. 

13. Although all exceptional war measures of Ger¬ 
many then in force were repealed by law on January 
11, 1920, a claimant nevertheless will be entitled to 
establish by evidence that his property, rights, and 
interests were subject to measures in the nature of ex¬ 
ceptional war measures in German territory, j as de¬ 
fined in paragraph 11 hereof, before November 10, 
1917, or after January 11, 1920, and in the evept that 
he establishes such fact Germany will be responsible 
for any damage that the evidence shows he sustained 
by the application of such measures. 

14. The fact that an exceptional war measure was 
applied to American-owned bonds is in itself in>t suffi¬ 
cient to justify a claim for compensation on account 
of depreciation in value but the claimant will j be re¬ 
quired to establish by evidence that the damage sus¬ 
tained was the proximate result thereof. 

i 

15. Whether an exceptional war measure wjas the 

! 

proximate cause of the damage will depend bn the 
facts in each particular ease. In considering these 
facts the following principles will be observed :| 

(a) If the claimant took appropriate steps!either 
to sell or exchange the bonds in Germanv anid was 
prevented from accomplishing this by an exceptional 
war measure, then the exceptional war measure will 
be regarded as the proximate cause of the damage 
sustained, on account of the depreciation in the; value 
of such bonds. 

(b) The exceptional war measure will be estab¬ 
lished as the proximate cause of the damagp sus¬ 
tained on account of the depreciation in the | value 
of such bonds that may be proven by the evidence in 
any particular case, if it appears that from gll the 
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facts and circumstances in such case the reasonable 

inference to be drawn therefrom is that the claimant 

would have withdrawn his bonds from Germany for 

% 

the purpose of sale or exchange, had he not been 
prevented from doing so by such exceptional war 


measures. 

(c) If the owner of the bonds was bound by con¬ 
tract or bv the terms of the bond obligation to leave 
the bonds in Germany during the period of the war, 

sequence of 
*iod lie was 

(d) If it appears from the circumstances and the 
evidence that the person having possession of the 
bonds in Germany was obligated to transmit them to 
the claimant without demand and did not fulfill this 
obligation on account of the war legislation, the prin¬ 
ciples laid down in administrative decision Xo. IV 
relating to estates will be followed. 

The undersigned, joint secretaries of the Mixed 
(Maims Commission, United States and Germany, es¬ 
tablished in pursuance of the agreement between the 
two Governments signed at Berlin on August 10, 
1022, do hereby certify that the foregoing, according 
to its purport, is a true copy of a record of said 
commission. 

In witness whereof, we have hereunto subscribed 
our names and affixed the seal of the said commission 
at Washington this 20th dav of January, 1927. 

C 1 • • 7 


the claimant must himself bear the con 
irtjs depj:ey?iation accruing during the pei 
t Hidebound. 


Robert E. Newby, 
American Joint Secretary. 


(SEAL) 


Max Martin, 
German Joint Secretary. 




